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Adams and Jefferson 


The 4th of July, 1826, will long be memorable for ‘one of the most 
remarkable coincidences that has ever taken place in the history of 
nations. It was the fiftieth anniversary, the “jubilee,” of American 
Independence. Preparations had been made throughout the Union to 
celebrate the day with unusual pomp and display. John Adams and 
Thomas Jefferson had both been invited to participate in the festivities 
of the occasion at their several places of abode. But a higher sum- 
mons awaited them. They were bidden to a “jubilee” above, which 
shall have no end. On that half century anniversary of American 
Independence, at nearly the same hour of the day, the spirits of Adams 
and Jefferson took their departure from earth. Amid the rejoicings 
of people, the peals of artillery, the strains of music, the exultations of a 
great nation in the enjoyment of freedom, peace, and happiness, they 
were released from the toils of life, and allowed to enter on their rest. 

he one virtually the mover, the other the framer, of the immortal 
Declaration of Independence, they had together shared the dangers 
and the honors of the Revolution, had served their country in various 
important and responsible capacities, had both received the highest 
honors in the gift of their fellow citizens, had lived to see the nation to 
which they assisted in giving birth assume a proud stand among the 
nations of the earth, her free institutions framed, consolidated, tried, 
and matured, her commerce hovering over all seas, respected abroad, 
—— prosperous, happy at home,—what more had earth in store for 
them? . 

The venerable Ex-President Adams had been failing for several days 
before the 4th of July. In reply to an invitation from a committee 
of the citizens of Quincy, to unite with them in celebrating the fiftieth 
anniversary of American Independence, he had written a note. mse 

Being solicited for a toast to accompany the letter, he gave “Inde- 
pendence Forever!" He was asked if anything should be added to it. 
Immediately he replied, “Not a word!"’ This toast was drunk at the 
celebration in Quincy about fifty minutes before the departure of the 
venerated statesman from earth. 

On the morning of the 4th, which was ushered in by the ringing of 
bells and firing of cannon, he was asked if he knew what day it was. 
“O yes,” he replied, “it is the glorious 4th of July, God bless it! 
God bless you all!" In the course of the day he said: “It is a great 
and glorious day.” The last words he uttered were, “Jefferson sur- 
vives!" But the spirit of Jefferson had already left the body, and was 
hovering over the earth, to accompany his to higher and brighter scenes 
of existence. 

Mr. Jefferson had been sensible for some days that his last hour was 
at hand. . . . On Monday he inquired the day of the month. 
Being told it was the 3d of July, he expressed an earnest desire that he 
might be allowed to behold the light of the next day,—the fiftieth an- 
niversary- of American Independence. His prayer was heard and an- 
swered. He beheld the rising of that sun on the morning of the 4th, 
which was to set on a nation mourning the loss of two of its noblest 
benefactors, and its brightest ornaments. He was cheerful to the last. 
A day or two previous, being in great pain, he said to his physician: 
“Well, doctor, a few hours more and the struggle will be over.” 

On the morning of the last day, as the physician entered his apart- 
ment, he said, “You see, doctor, | am here yet."” On a member of his 
family expressing an opinion that he was better, he replied, with evident 
impatience: “Do not imagine for a moment that I feel the smallest 
solicitude as to the result.” Some individual present uttering a hope 
that he might recover, he asked with a smile: “‘Do you think I fear to 
die?”” Thus departed Thomas Jefferson. His last words were: “I re- 
sign my soul to my God, and my daughter to my country.”°—Hon. 


William H. Seward. 
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JEFFERSON AND ADAMS 

The remarkable parallel between the lives of these two lawyers, statesmen, ministers, 
Presidents, and signers of the Declaration of Independence, both of whom died on the 
fiftieth’ anniversary of the signing of that instrument, is pointed out on the reverse of this 
page in the eloquent language of Hon. William H. Seward. 
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Our Constitution and Its Makers 


BY JOHN D. CHAMBERLAIN 
of the Rochester (N. Y.) Bar 


SSE people of the Unit- 
ed States, at the close 
of the Revolution, 
found themselves in 
the most contemptible 
position ever occupied 
by a nation. The Arti- 
cles of Confederation, 
by which the states 
were feebly held together in a mere 
friendship league, had proved a failure. 
These articles gave Congress power to 
incur debts, but no means of paying 
them, except such as might be derived 
from the voluntary contributions of the 
several states to meet the requisitions im- 
posed, which it could vote, but not col- 
lect. The result was a bankruptcy of 
the common treasury, due to a refusal 
of many states to supply the funds neces- 
sary to pay the arrears due to creditors 
at home and abroad. It was certain that 
the Union could not long endure unless 
something was done. Proposals to re- 
model the government had been made, 
beginning with that of Pelatiah Web- 
ster in 1781, but they had all failed to 
break through the crust of a truly Eng- 
lish conservatism and dread of cen- 
tralized power. Finally, through what 
might be called a strange chapter of 
accidents, a group of men, fifty-five in 
all, were called together either to revise 
or tind a substitute for the Articles of 
Confederation. 

The Federal Convention met in May, 
1787, in that plain brick building in 
Philadelphia already immortalized as the 





place from which the Declaration of In- 
dependence was published to the, world. 
The men, assemlbed to determine wheth- 
er that Declaration had been for the 
blessing or the injury of America, and 
of mankind, were all of them respectable 
for family and personal qualities. Many, 
if not all, were educated and had done 
something to earn recognition in those 
troublesome times. Of the fifty-five men 
assembled, Washington, Franklin, Ham- 
ilton, and Madison were of the first 
order of ability. Other delegates of 
great influence in the Convention were 
the two Pinckneys of South Carolina, 
Rufus King of Massachusetts, Roger 
Sherman of Connecticut, James Wilson 
of Pennsylvania, and Gouverneur Mor- 
ris of the last-named state, to whose pen 
the style of the instrument created is 
said to owe its symmetry and clarity. 

The convention was organized and 
Washington was made president. The 
doors were locked, and an injunction of 
strict secrecy was put upon everyone. 
The results of their work were known 
in the. following September, when the 
draft of the Federal Constitution was 
published. But just what was said and 
done in this secret conclave was not re- 
vealed until fifty years afterward, when 
after the death of James Madison a 
journal of the proceedings, which he 
kept, was published. 

The Convention held its debates in 
secret for fear lest the public should be- 
come so excited that there would be no 
hope of any successful result of the de- 
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liberations. Twice, at least, was it on 
the point of breaking up in despair. 
Franklin, who was then in his eighty- 
second year, was continually trying to 
promote harmony ; but so little hope did 
there seem of any practical result, that 
at last he advised his colleagues to take 
refuge in prayer. 

During one of these discordant scenes 
the delegates were also influenced by the 
glorious spirit of Washington, who, ris- 
ing from his President’s chair, exclaimed 
in tones solemn with suppressed emo- 
tion: “It is too probable that no plan 
we propose will be adopted. Perhaps 
another dreadful conflict is to be sus- 
tained. If to please the people we offer 
what we ourselves disapprove, how can 
we afterward defend our work? Let us 
raise a standard to which the wise and 
the honest can repair; the event is in 
the hand of God.” This proved a most 
wholesome tonic. It braced up the Con- 
vention to high resolves, and impressed 
upon all the delegates that they were in 
a situation where faltering or trifling was 
both wicked and dangerous. 

The back of the chair occupied by 
Washington was ornamented by a design 
of the sun. Franklin said afterwards: 
“I kept watching that sun. For a long 
time I thought it was setting, but now I 
know it was rising.” 

Jefferson, however, is generally placed 
upon the side of those opposed to the 
adoption. of the Constitution; and it is 
undoubtedly true that he meant by the 
Virginia and Kentucky Resolutions of 
1798 to provide for its nullification, and 
to secure the right of a dissolution of the 
Union whenever it should seem good to 
any single state. 

At the time of the Convention Thomas 
Jefferson was in Europe. He wrote from 
Paris, saying, “The Constitution is a 
good canvas, on which some strokes 
only want retouching.” He found the 
same fault with it that was found by 
many of the ablest and most patriotic 
men in the country,—that it failed to 
include a Bill of Rights; but at the same 
time he declared, that while he was not 
of the party of Federalists, he was much 
further from that of the Antifederalists. 
He characterized the Federal Conven- 
tion as “an assembly of demigods.” 


While Alexander Hamilton, because of 
his distrust of popular government, aris- 
tocratic views, and preferences for cen- 
tralization, did not exert as much influ- 
ence in the Convention as one would 
have expected, he worked zealously in 
his state for ratification, and conceived 
and started the “Federalist,” a publica- 
tion used advantageously toward the 
adoption of the Constitution. The lead- 
ing part of the Convention fell to James 
Madison, who has been termed the 
“Father of the Constitution.” It was he 
who, realizing the inefficiency of the old 
Confederacy, pushed resolutions through 
the Virginia legislature inviting other 
states to appoint commissioners to meet 
in convention at Annapolis, a movement 
which, owing to his perseverance and 
tact, finally resulted in the Constitutional 
Convention. 

Three prearranged plans of a new sys- 
tem of Federal government were taken 
to the Convention by Madison, Pinckney, 
and Hamilton. Each of these plans con- 
sisted of a proposal: (1) Of a Federal 
government with the independent power 
to tax; (2) of a Federal government di- 
vided into three departments—legisla- 
tive, executive, and judicial; (3) of a 
Federal legislature with two chambers ; 
(4) of a supreme Federal judiciary ; (5) 
of a Federal government operating not 
on states as corporations, but directly on 
individuals. 

John Adams while in London pub- 
lished a “Defense of the Constitution of 
Government of the United States 
(1787),” a work in which he ably com- 
bated the views of certain European 
writers as to the viciousness of the 
framework of the state governments. 
Unfortunately, in so doing, he used 
phrases savoring of aristocracy, which 
offended many of his countrymen, as in 
the sentence in which he suggested that 
“the rich, the well born, and the able” 
should be set apart from other men in 
the Senate. Partly for this reason, while 
Washington had the vote of every elector 
in the first presidential election of 1789, 
Adams received only thirty-four out of 
sixty-nine. As this was the second larg- 
est number, he was declared vice presi- 
dent, but he began his eight years in that 
office (1789-1797) with a sense of 
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.}, without any ‘recom- 
mendation, transmitted 
the document to the 
state legislatures for 
submission to the 
state conventions. On 
June 21, 1788, it was 
ratified by the ninth 
state, New Hampshire, 
Vy making it binding; but 
Ay it did not go into effect 
ve/ until the assemblage of the 
Ni first Congress at Philadel- 
2? phia on March 3, 1789. The 
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government that could endure. The teed f* “We the people of the United 
second compromise, at the cost of ‘ae? States, in order to form a more 
giving disproportionate weight to the "¥ perfect union, establish justice, in- 
slave states, gained their support for (2\ sure domestic tranquillity, provide 
the more perfect union that was about @\ for the common defense, promote 
to be formed. The third compromise, @\g the general welfare, and secure the 
at the cost of postponing for twenty \ blessings of liberty to ourselves and 
years the abolition of the foreign slave / our posterity, do ordain and estab- 
trade, secured absolute free trade be- f@¥% lish this Constitution for the United 
tween the states, with the surrender oe & States of America.” ‘The gov- 
of all control over com- | <Q Sp ernment created by theCon- 
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merce into the hands of ” dadaattiidaakaaaeae stitution is one of limited 
the Federal government. Swath and enumerated powers,and 
Congress on September 28, 1787, eleven the Constitution is the measure and the 
days after the close of the Convention, test of the powers conferred. Whatever is 
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grievance and of sus- 
picion of many lead- 
ing men. The Consti- 
tution may be said to 
have been based upon 
three great compro- 
mises. The first com- 
promise, by conceding 
equal representation of 
the states in the Senate, \W 
enlisted the small states in &)} 
favor of the new scheme, Nh 
and by establishing a na- wee 
tional system of representa- oes 
tion in the lower house, cys 










Saaee—a ad 





352 


not conferred is withheld, and _ be- 
longs to the several states or to the 
people thereof. As a constitutional prin- 
ciple this must result from a considera- 
tion of the circumstances under which 
the Constitution was formed. -.The states 
were in existence before, and possessed 
and exercised nearly all the powers of 
the sovereignty. The Union was in ex- 
istence, but the Congress which repre- 
sented it possessed a, few powers only, 
conceded to it by the states, and these 
circumscribed and hampered in a man- 
ner to render them of little value. The 
states were thus repositories of sovereign 
powers, and wielded them as being theirs 
of inherent right; the Union possessed 
but few powers, enumerated, limited, and 
hampered, and these belonged to it by 
compact and concession. In a confeder- 
ation thus organized, if power could be 
in dispute between the states and the 
Confederacy, the presumption must 
favor the states. But it was not within 
the intent of those who formed the Con- 
stitution to revolutionize the states, to 
overturn the presumptions that support- 
ed their authority, or to create a new 
government with uncertain and unde- 
fined powers. The purpose, on the con- 
trary, was to perpetuate the states in 
their integrity, and to strengthen their 
Union in order that they might be per- 
petuated. To this end the grant of pow- 
ers to the Confederacy needed to be en- 
larged and extended, the machinery of 
government to be added to and per- 
fected, the people to be made parties to 
the charter of government, and the sanc- 
tion of law and judicial authority to be 
given to the legitimate acts of the gov- 
ernment in any and all of its depart- 
ments. But when this had been done, it 
remained true that the Union possessed 
the powers conferred upon it, and that 
these were to be found enumerated in 
the instrument of government under 
which it was formed. But lest there 
might be any possible question of this 
in the minds of those wielding any por- 
tion of this authority, it was declared by 
the tenth article of the Amendments that 
“the powers not delegated to the United 
States by the Constitution, nor prohib- 
ited by it to the states, are reserved to 
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the states respectively, or to the peo- 
ple.” 

In presenting the draft of the Consti- 
tution to the English people, John Adams 
gave a true conception of it when he 
said: “A result of accommodation can- 
not be supposed to reach the idea of per- 
fection of anyone ; but the conception of 
such an idea, and the deliberate union of 
so great and various a people in such a 
plan, is, without all partiality or preju- 
dice, if not the greatest exertion of 
human understanding, the greatest single 
effort of national deliberation that the 
world has ever seen.” And in speaking 
of the results of the Convention of. 1787, 
Mr. Gladstone has said that just “as the 
British Constitution is the most subtle 
organism which has proceeded from pro- 
gressive history, so the American Con- 
stitution is the most wonderful work 
ever struck off at a given time by the 
brain and purpose of man.” Mr. Fisk, 
in his “Critical Period of American His- 
tory,” suggests, however, that it would 
be in the highest degree erroneous to 
suppose that the Constitution of the 
United States is not, as much as any 
other, an evolution from precedents. So 
Mr. Taylor, in his “Origin and Growth 
of the American Constitution,” consid- 
ers absurd the idea that the new theory 
of government was created or evolved 
after the assembly had met for actual 
business ; and he states that the proposals 
as contained in the aforesaid three pre- 
arranged plans which were taken to the 
Convention by Madison, Pinckney, and 
Hamilton were identical with those con- 
tained in a pamphlet of 47 pages pub- 
lished at Philadelphia, by Pelatiah Web- 
ster on February 16, 1783. 

When the Federal Constitution was 
adopted it was not considered by its 
makers as perfect, or entirely adapted 
even to the needs of that day. In all its 
leading features it was a compromise 
and therefore not expressive in its en- 
tirety of the wishes of a majority of the 
Convention. It was passed with closed 
doors and without the benefit of an ex- 
pression of public opinion. Many are of 
the opinion that a national convention 
should be called to consider changes in 


1Cooley’s Principles of Constitutional Law. 
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the Federal Constitu- 
tion, to make that in- 
strument more in ac- 

cord with the popular 

government, and to 

better adapt it to the 

changed condition of 16th Amendment, em- 
the country and the re- fy. powering Congress to 
quirements of the age. \Y Vy . lay and collect taxes on 
Some of the proposed NY) 


Vy incomes, and the 17th 
features of revision have XY 


\y Amendment, relative to 
been in the matter of direct \Q 


wy ; WF y’ the composition of the Sen- 
taxes, the election of the ie ate, were proclaimed to be 
President, and his veto and ane in force in 1913. The 
appointive powers, and the selec- aoe : Wi Loner first ten Amendments 
tion and tenure of the Federal ju- Ze7 were limitations on Federal power, 
diciary, and the regulation of its \ eA? and were adopted, not for the pur- 


jurisdiction. Up to the present time W g) pose of enlarging the scope of Fed- 
there have been seventeen Amend- @ eral powers, but rather of defining 
ments to the Constitution. The first pp and limiting those already granted in 
ten were passed by the first Congress §®g the original instrument. The latter 
and, being ratified by the requisite C,, Amendments have in no way changed 
number of states, became a part of the 4; the organic structure of the instru- 
instrument. An 11th Amendment, fat ment, though enlarged powers and 
protecting the states against an as- % ei functions through them have 
sumption of power by the < Qa r>, been accorded to the Federal 
Federal Supreme Court, SATS ee government. Over a hun- 
was submitted te Congress oe dred years now have passed 
as early as 1794 and was promptly rati- since our illustrious forefathers met to 
fied by the states. The 12th Amendment, decide upon a system of government. 


relating to the presiden- 
tial election, was added 
in 1804. Three other 
amendments followed 
in the wake of the 
great Civil War. The 
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During this time the United States has 
become the richest and most prosperous 
nation in: the world. This certainly 
speaks well for the instrument which 
was adopted with fear and hesitancy. It 
has withstood the shock of the invasion 
of a foreign army, which captured and 
burned the capital, and of a civil war, 
which divided the country into two hos- 
tile camps and left the conquered section 
so disordered that for ten years more 
its local governments were upheld by the 
national sword. During all this time pri- 
vate property has remained secure, and 
civil liberty undisturbed, except for a 
brief interval amidst the embers of re- 
bellion. 

And now, though another war greater 
than all has knocked at our doors, we 
have every reason to hope that the sov- 
ereignty of the people will remain un- 
discredited and unimpaired as a beacon 
light for the friends of popular govern- 
ment throughout the world. As the poet, 
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Longfellow, referring to the statesmen 
associated with Washington in the estab- 
lishment of the Federal Union and Con- 
stitution, wrote: 

Thou too, sail on, O ship of state! 

Sail on, O Union, strong and great! 
Humanity, with all its fears, 

With all the hopes of future years, 

Is hanging breathless on thy fate! 

We know what Master laid thy keel, 

What workmen wrought thy ribs of steel, 
Who made each mast, and sail and rope, 
What anvils rang, what hammers beat, 

In what a forge and what a heat 

Were shaped the anchors of thy hope; 
Fear not each sudden sound and shéck! 

’Tis but the flapping of the sail, 

And not a rent made by the gale. 

In spite of rock and tempest roar, 

In spite of false lights on the shore, 

Sail on, nor fear to breast the sea! 

Our hearts, our hopes, are all with thee; 
Our hearts, our hopes, our prayers, our tears, 
Our faith triumphant o’er our fears, 

Are all with thee,—are all with thee! 


Day Dreams 


I sit all day quite at my ease, 

And think about potential fees. 

In dreams I hear orations grand 

Make me renowned throughout the land. 
I see the judge in wonder gaze, 

As I expound some legal phrase. 

The jury play a minor part, 

For they’re with me before I start. 

My clients clamor at the door; 

And each day brings as many more. 
I’ve mastered all the legal lore; 

For me there’s nothing more in store. 
My word is law when lawyers meet,— 
I occupy the foremost seat. 


Now I awaken, cold with fear, 
Ye Gods! the bill collector’s here. 


—Edwin A. Mooers. 








Set-off Clauses in Wills 


BY HON. ROGER SHERMAN HOAR 
Former Assistant Attorney General of Massachusetts in Charge of Probate Matters 


HIS article treats of 
that very common sort 
of testamentary clause 
whereby the testator 
provides that debts of, 
or advancements to, 
some legatees shall be 
set off against, deduct- 
ed from, or paid out of 
his legacy. 

Such clauses have been dealt with by 
upward of two hundred American, 
Canadian, and English decisions; yet, 
strange to say, no court or textbook writ- 
er has, as yet, attempted to make a classi- 
fication of these decisions or to deduce 
therefrom any general set of rules. 

A study of all the reported decisions 
on this subject has led me, however, to 
conclude that such clauses fall into sev- 
eral distinct classes, each governed by a 
distinct line of cases, and accordingly I 
have prepared this article in the belief 
that an analysis and differentiation of 
these classes might be of assistance at 
least to such members of the bar as 
specialize in drafting wills. 





1The recent Massachusetts decision of 
Pierce v. Loomis, 224 Mass. 226, 112 N. E 
1027, is an abrupt departure from all prece- 
dent on this subject. But fortunately the de- 
cision is so absurd on its face that there is 
little danger of its being followed elsewhere, 
or even in Massachusetts, for that matter. 

The testator had provided that out of a cer- 
tain legacy should first be paid “all notes of 
the Languages Printing Co. held in trust for 
me at my decease.” A certain note within 
this description had been held in trust for the 
testator, but was discharged during his life- 
time. Held, that it should be deducted. Held 
also that a further provision of the will re- 
ferring to this note as not included in the 
indebtedness to be deducted was additional 
reason for deducting it. On this last point 
compare Re Robert, 111 N. Y. 387, 18 N. E. 
843 (1888). Reviewers have expressed them- 
selves as at a loss to explain the Massachu- 
setts decision. 30 Harvard L. Rev. 298 (1916). 

2Smith v. Chandler, 1 Gray, 526 or 
Price v. Douglass, 150 Mass. 98, 22 N. E. 
582 (1889). 


Terminology. 


Although no terminology. has been 
adopted by the courts, and although each 
will has apparently been construed on its 
own language, yet with one exception ? 
every reported decision falls into one of 
the following described’ classes, for 
which I suggest the following terminol- 
ogy: 

No generic term has yet become uni- 
form in this country for the sort of tes- 
tamentary clause which we are here con- 
sidering. But the language of two 
Massachusetts decisions suggests the 
term “set-off clause,” ? and the Harvard 
Law Review has adopted this term 

Some set-off clauses charge the in- 
debtedness of the legatee against his 
share “in general terms,” * or contain “a 
general provision that advances shall be 
accounted for;’® accordingly such 
clauses may be well termed “general set- 
off clauses.” ® 

Another sort of .clause provides for 
the setting off of some specific sum or 
debt, and so may well be termed “specific 
set-off clatises.” They fall into three sub- 


“Hotchpot clause” (the term used in some 
English decisions) would not be particularly 
felicitous, for it connotes intestate advance- 
ment, Tompkins v. Lear, 146 Mo. App. 647, 
124 S.W. 592 (1909), and although a set-off 
clause often calls for the bringing of advance- 
ments into hotchpot, yet it more often calls 
for the deduction of debts, without by any 
means electing to treat such debts as advance- 
ments. “A debt is not necessarily to be treat- 
ed as an advancement because the will orders 
it to be deducted from a child’s share.” Cum- 
mings v. Bramhall, 120 Mass. 560 (1876). 

The term “set-off” applies equally well to 
both debts and advancements, and thus is a 
more technically correct term for this sort of 
clause. 

8 Vol. 30, p. 299. 


#Dunshee v. Dunshee, 243 Pa. 601, 90 Atl. 
362 (1914). 


540 Cyc. 1923, note 90; Gardner, Wills, 
q 153. 


6 The 30 Harvard L. Rev. 299 has adopted 
this term. 
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divisions : 
off a specific sum of money, and which 
may therefore be termed “pecuniary set- 


off clauses ;” 





(1) Those clauses which set 


(2) those clauses 


which 


specify some debt and name the amount, 


and which may 


therefore be termed 
“specific liquidated set-off clauses ;” 


and 


(3) those clauses which specify some 


debt without naming the amount, 
which may therefore be termed “ 


and 
specific 


unliquidated set-off clauses.” 


Classification. 


Two Massachusetts decisions furnish 
an illuminating comparison of general 


and specific set-off clauses. 


Let us ex- 


amine them in parallel columns. 


General Clause. 

“Provided, however, 
that any legal debt 
due from either of 
said children to my 
estate at the time of 
my decease shall first 
be deducted by said 
trustees, and the bal- 
ance only paid over to 
such child.” 7 


Specific Clause. 

“At this date and 
time of making this 
instrument there 
stands on my books 
an account against my 
son Henry B. Dres- 
ser, January Ist, 1882, 
amounting to thirteen 
thousand nine hun- 
dred and _ fifty-nine 
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and 14/100 dollars 
SIaSee ens ss et CS 
therefore I request 
that in making an in- 
ventory of my estate 
my executors include 
the amount above 
written, $13,959.14, 
with annual interest 
at the rate of 6 per 
cent per annum, and 
that in paying out 
the legacies, the 
amount found on 
the account against 
Henry B. Dresser 
shall be applied as a 
proportion of his in- 
terest in my estate.” § 


7 Rogers v. Daniell, 8 Allen, 343 (1864). 

8 Sibley v. Maxwell, 203 Mass. 102, 89 N 
E. 232 (1909) 
9 Sibley v. 
E. 232 (1909). 
10The difficulty of finding anything for a 
general set-off clause to operate on does not 
justify stretching its meaning so as to make 
it operate on Lane Seagrist’s Appeal, 10 

Pa. 426 (1849). 

11 “The existence of any such legal debt 
due to the estate is of course to be shown by 
the defendants.” Rogers v. Daniell, 8 Allen, 
347 (1864); Gillingham’s Estate, 220 Pa. 353, 
355, 69 Ati. 809 (1908). Even the case of 
Pierce v. Loomis recognizes that evidence is 


Maxwell, 203 Mass. 103, 89 N. 






A study of these two typical examples 
will disclose the following differences : 

A general clause provides for the set- 
ting off of whatever debts (of a certain 
general description) may be found to 
exist at the testator’s death. It does not 
contemplate any specific debt; in fact, 
there may be no debts at all in existence 
at the time it is written. It is intended 
merely to provide for the contingency 


- that there may be such debts at the tes- 


tator’s death. 

On the other hand, a specific clause 
provides for the setting off of a certain 
specified existing debt, note, account, or 
sum. 

The Maxwell Case above cited ex- 
pressly differentiates the Daniell Case 
above cited: 


The testator did not say, as in Rogers v. 
Daniell, 8 Allen, 343, that any legal debt due 
from either of said children to my estate 
at the time of my decease shall first be de- 
ducted.” (On the contrary) the indebtedness 
is stated at a fixed sum, to be inventoried as 
a part of the estate, and then the amount 
found on the account is to be deducted from 
Henry’s portion? 


Let us now consider the effect of the 
foregoing classification. 


Evidence. 


From its very nature, a general set-off 
clause requires that some investigating 
be done to discover whether any set-off 
exists.4° Consequently, in the event of 
legal proceedings, a general set-off clause 
requires the presentation of evidence.” 

A specific clause which directs the de- 
duction of a certain sum neither requires 
nor permits such evidence.@ 

The English cases in this connection 


necessary in the case of a general set-off 
clause. 224 Mass. 227, 112 N. E. 1027. Ifa 
general direction to deduct notes can be con- 
strued to include certain mortgage notes, then 
only the amount remaining due after fore- 
closure can be deducted. Re Van Horne, 25 
Misc. 391, 55 N. Y. Supp. 656 (1898). 

12“The testator’s purpose having been de- 
clared, and the amount designated, if nothing 
further appeared, the court could at once pro- 
ceed to a decree for which the requisite data 
had been fully supplied.” Sibley v. Maxwell, 
203 Mass. 102, 89 N. E. 232 (1909) ; Re Goble, 
ON, YY, 3.5. SH, N.Y. Supp. 18, 20 
(1890); Re Cummings, 120 Iowa, 426, 94 N. 
W. 1117 (1903). 
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expressly differentiate between such a 
clause (i. ¢., a pecuniary set-off clause) 
and a specific liquidated set-off clause. 
Where the testator emphasizes the 
amount, no evidence is admissible to 
vary it; but, where he emphasizes the 
debt, evidence is 
admissible.* This 
distinction may 
explain the seem- 
ing inconsistency 
between some 
American decisions - 
on specific set-off . 
clauses. 

A specific un- 
liquidated _ set-off 
clause, of course, 
requires evidence 
to determine the 
amount of the 
specified set-off,"* 
and this evidence 
is not limited to 
the specified note 
or book account it- 
self.4® 

The following 
quotations instruc- 
tively compare the 
effect of the vari- 
ous sorts of clauses 
upon the admissi- 
bility of evidence: 

He might, doubt- 
less, have peremptor- 


18“Tn class 1 the testator, by apt words, 
directs a legatee to bring a particular sum into 
hotchpot, or he may by other appro- 
priate language show an intention that the 
legatee shall absolutely and in any event bring 
the sum mentioned into hotchpot. . . . In 
class 2 the testator recites the debt owing from 
the legatee 
7 to be deducted and brought into ac- 
count. In cases of this class the testator really 
intends that there shall be brought into ac- 
count the debt or balance thereof which is 
actually owing at the time of death or distri- 
bution.” Woolley v. Kelsey [1905] 2 Ch. 469. 
Sibley v. Maxwell, 203 Mass. 94, 89 N. E. 232, 
is accord. In that case a change in the amount 
of the debt since the will was taken into cén- 
sideration, although the court refused to con- 
sider an extinguishment by operation of law. 
See also the end of note 19. Tompkins v. Lear, 
146 Mo. App. 655, 124 S. W. 592 (1909), contra. 

14 Perry v. Bowman, 151 Ill. 33, 37 N. E. 
680 (1894). 

15 Lawrence v. Lawrence, 4 Redf. 278 (1870). 
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ily directed the book, in whatever condition 
found at his death, to be taken for conclusive 
proof of the state of the accounts; but he has 
not done so.1¢ 


He has cut off all controversy and all ex- 
trinsic proof, by adopting and expressing in 
his will, in numbers, the amount of the ad- 
vancement to be de- 
ducted, instead of 
leaving it to be as- 
certained from a de- 
scription, as in the 
case of 5th Watt.!” 

The testator had 
the right to place his 
own estimate on the 
property advanced in 
his lifetime or de- 
vised in his will. 
Confessedly, he does 
not charge the lands 
given in a codicil at 
any price. The 
grandchildren are to 
account for them in 
the final division, but 
he fails to add—what 
he could easily have 
done—the price at 
which they were to 
be charged. The tes- 
tator not fixing the 
valuation, the law 
charges them with 
the value of the land 
at the time of his 
death. And therefore 
they considered evi- 
dence on this point.18 

A very recent 
Pennsylvania case 
distinguishes __ be- 
tween four differ- 
ent situations, with respect to the admis- 
sibility of evidence: (1) To vary the sum 
stated in a pecuniary set-off clause; (2) 
to determine the amount to be deducted 
under a general clause; (3) to show a 
reduction under a specific liquidated 
clause ; and (4) to determine the amount 
to be deducted under a specific unliqui- 
dated clause. Evidence was held inad- 
missible in the first, and admissible in 
the other three.” 

16 Speaking of a general set-off clause, and 
differentiating a specific. Musselman’s Estate, 
5 Watts, 13 (1836). 

17 Speaking of a pecuniary set-off clause, 
and differentiating a general. Painter v. 
Painter, 18 Ohio, 256 (1849). 

18 Speaking of an unliquidated clause, and 
differentiating a liquidated. Young v. Sad- 
ler, 15 Ky. L. Rep. 531, 24 S. W. 879 (1893). 

19The exact language is as follows: “It 
is very strongly urged that the father made a 
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So much for the needlessness and in- 
admissibility of evidence in the case of a 
pecuniary set-off clause; the admissibil- 
ity of evidence (in some jurisdictions) 
in the case of a specific liquidated clause ; 
and the universal admissibility, and even 
need, of evidence in the case of a specific 
unliquidated or of a general clause. 


Burden of Proof. 


In cases in which evidence is neces- 
sary to show whether or not there is 
anything to set off (1. e., in cases of un- 
liquidated or of general set-off clauses), 
on whom is the burden of proof? There 
are no decisions as to unliquidated 
clauses, but with respect to ' general 
clauses, we have the following: 

It was said in the Rogers Case, already 
quoted : 


The existence of such legal debt due the 
estate is, of course, to be shown by the defend- 
ants.20 


It has been held in Pennsylvania, with 
respect to a general set-off clause: 


The burden of proof is, of course, on the 
party alleging the advancement.2! 


It is to be noted that both these de- 
cisions use the words “of course.” The 
same has been held in New York: 


The affirmative of this proposition is with 
the executor.22 


A study of the original papers in a 





mistake in the amount of indebtedness charged 
against the son, and that this is a matter which 
the court, in the exercise of equity powers, 


may correct. We are not familiar 
with any authority which gives to a 
court of equity the power to do what appellant 
asks to be done in these proceedings. A dif- 
ferent case would be presented if the indebted- 
ness of the son was charged against his share 
of the estate in general terms, or if the amount 
of the indebtedness charged in the will was 
subsequently reduced by payments, or if the 
amount of, the indebtedness be left open for 
future determination.” Dunshee v. Dunshee, 
243 Pa. 601, 90 Atl. 362 (1914). It will be 
observed that this decision adopts the English 
distinction between pecuniary set-off clauses 
and specific liquidated set-off clauses, at least 
in cases where there has been a change in the 
amount of the debt since the will. 

2 Rogers v. Daniell, 8 Allen, 347 (1864). 

21 Park’s Estate, 4 Pa. Co. Ct. 563 (1887). 

22 Piper v. Barse, 2 Redf. 21 (1874) cited 
with approval in Redfield, Pr. { 753, note 51. 
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number of cases shows that practice con- 
forms to the law on this point. There- 
fore, it is not only the practice, but the 
law as well, for a set-off under a gen- 
eral set-off clause to be pleaded by the 
defendants. 

This law is reasonable.* The follow- 
ing are two practical reasons why the 
executors ought to have the burden of 
alleging and proving any set-off : 

First, an argumentum ab inconven- 
ienti, namely, the legal maxim: Lex 
neminem cogit ostendere quod nescire 
presumitur. Although the  legatee 
may well be expected to know what 
notes he has made, he cannot be ex- 
pected to know whether these notes have 
been indorsed away by the testator. The 
executors are in the best possible posi- 
tion to know what notes were held by 
the testator at his decease; and there- 
fore, as a matter of convenience, they 
ought to bear the burden of proof. 

Secondly, ei incumbit probatio qui 
dicit, non qui negat.® This is really a 
phase of the rule just discussed. It 


23 Suppose a will which provides for pay- 
ing from a million-dollar legacy of A all notes 
of B held by the testator, and suppose the only 
note was one for $5. If the payment of notes 
were a condition precedent to the recovery of 
a legacy, the executors, by refusing to pay this 
little note, could bar the legatee forever, or at 


least could force him to resort to equity for a 


mandatory injunction. Is it not more reason- 
able to hold that the legatee will be entitled 
to his whole legacy unless the executors make 
some move to bar him? This would not be 
unfair to the residuary legatees; for, if the 
executors failed to make such a move, they 
would be liable to the residuary legatees on 
their bond. Blackler v. Boott, 114 Mass. 27 
(1873). 

24“When the subject-matter is peculiarly 
within the knowledge of a party, the burden 


‘ is on him to prove the fact that is relied on.” 


Thayer v. Connor, 5 Allen, 27 (1862). “Proof 
is expected from the party more likely than 
his adversary to be cognizant of the means of 
proof.” Starkie, Ev. . And see, to the 
same effect: Lent v. Padelford, 10 Mass. 238, 
6 Am. Dec. 119 (1813); Smith v. New York 
C. R. Co. 43 Barb. 229 (1864); Stewart v. 
Ashley, 34 Mich. 189 (EO) i, oe R. & D. 
R. Co. v. United States, S. 560, 568, 35 
L. ed. 266, 269, 11 eS Rep. 638 (1891) ; 
Wimbish v. Tailbois, lowd. 75 Eng. Re- 
print, 69; 1 Greenl. Ev. J 79 

%5“Tt is usually far more easy for that 
party to prove the affirmative than for the 
other to establish the negative.” Starkie, Ev. 
589. “It is seldom that the law requires a 
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would be an easy matter for the execu- 
tors to prove any note or debt upon 
which they would rely. Therefore, as a 
matter of fairness and justice, they 
ought to bear the burden of proof. 

These would seem to be the reasons 
why the courts have used the words “of 
course” in placing the burden of proof 
upon the defendants.”* 


Effect of Extinguishment. 

Let us now consider the effect, under 
each sort of clause, of the extinguish- 
ment of a debt. 

It is clear that bankruptcy, insolvency, 
usury, and the Statute of Limitations do 
not prevent a debt from being set off,” 
except, of course, where the testator 
otherwise provides. But as these things 
do not extinguish the debt, decisions on 
these do not help to determine the effect 
of extinguishment. 

First, let us consider the effect, under 
a specific set-off clause, of a discharge 
before the will was made. If we have 
the case of a money deduction, obviously 
the explicit direction of the testator must 
be followed, regardless of the discharge. 

If we have the case of the deduction 
of a debt, whether liquidated or unliqui- 
dated, its discharge before the will is 
probably immaterial, for the testator, by 
specifically referring to it, has elected to 
consider it as undischarged.* 


party to prove a negative, which is always 


difficult, and often impossible.” Stevenson v. 
Marony, 29 Ill. 534 (1863). “It certainly was 
not the duty of the plaintiff to prove a nega- 
tive.” Shaw v. Gardner, 12 Gray, 490 (1859). 

26 Rogers v. Daniell, and Park’s Estate, 
supra. However, the one arguable part of the 
recent remarkable decision discussed in note 
1 is the part which is contra on this point, the 
decision holding that legacies coupled with 
set-off clauses are conditional gifts, and that 
the plaintiff therefore has the burden of prov- 
ing the performance of the condition, i. e., the 
nonexistence of any set-off. Pierce v. Loomis, 
224 Mass. 227, 113 N. E. 1027; Bell v. Ray- 
mond, 20 Conn. 337, 342 (1850) accord. The 
inconvenience and unfairness of such a rule, 
however, have been discussed in the text. 

27 Cummings v. Bramhall, 120 Mass. 561 
(1876) ; Re Fussell, 129 Iowa, 498, 105 N. W. 
503 (1905); Baker v. Safe —— & T. Co. 
93 Md. 381, 48 Atl. 920, 49 Atl. 623 (1901) ; 
Bird’s Estate, 2 Pars. Sel. Eq. Cas. 170 (1851); 
Stephenson v. Norris, 128 Wis. 261, 107 N. W. 
343 (1906) ; Sere Estate, 220 ‘Pa. 355, 
ae Atl. 809 ( 1908). 

28 Re Tompkins, 132 Cal. 175, 64 Pac. 268 
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But (in England, at least) if mistake 
could be shown in such a case, the gen- 
eral intent of the testator to secure mere 
repayment would govern over his special 
intent to have the specific debt de- 
ducted. 

Secondly, let us consider the effect, 
still under a specific clause, of a dis- 
charge after the will. If we have the 
case of a money deduction, again the 
explicit direction of the testator must be 
followed.” 

But in the case of the deduction of an 
advancement or a debt, especially if un- 
liquidated, there can be deducted only 
the amount actually due and payable at 
the testator’s death; and consequently a 
discharge or extinguishment will prevent 
a deduction, and a partial payment will 
reduce fr tanto the amount to be de- 
ducted. 

Thirdly, let us consider the effect, un- 
der a general set-off clause, of the dis- 
charge of a debt which otherwise would 
fall within the general description in the 
clause. Neither the Tompkins Case ™ 
nor the Maxwell Case * can throw light 
on this, for they both relate to specific 
set-off clauses. In the absence of well- 


(1901) ; Lydon v. Campbell, 204 Mass. 
134 Am. St. Rep. 702, 91 N. E. 151 (isi0). 
29 Tomlin v. on ha? Bes ae Co Ee 
501, 48 L. T. N. S. 552 (1882 
30The case of Leggett v. Davison, 131 
Mich. 77, 90 N. W. 1060 (1902), contra, is 
clearly wrong, although it gives an a fortiori 
support to our conclusions with respect to the 
other three classes of clauses. 

81 Whittemore v. Hamilton, 51 Conn. 162 
(1883) ; Webster v. Gray, 54 "Hun, 115, 7 N. 
¥, Supp. 266 (1889) ; youre x ,bangtord, 15 
Ky. L. Rep. 793, 25 S. ); Re 
Bowman, 28 Pittsb. L. J. Wy. y &3 (1898) 
Leggett v. Davison, 131 Mich. 79, 90 N 
1060 ( (1902) ; Aster v. Ralston, iio a App. 
196 (1913 ; Tompkins v. Lear, 1 ae 
655, 124 W. 92 (1909) (semble) ¢ "Sib 
v. Maxwell, 203 Mose 94, 89 N. E. 232 (1909) 
is an accord as toa partial payment in the case 
of a liquidated set-off clause, although per- 
haps contra as to a discharge by operation of 
law. But there is some ground for following 
the testator’s express direction to set off a 
specific debt, even though the situation changes 
after the wiil is drawn. “Although the specific 
obligation due from the testator has become 
unenforceable, the expressed intent must pre- 
vail.” 30 Harvard L. Rev. 299 (1916). 
cise Tompkins, 132 Cal. 173, 64 Pac. 268 

83 Sibley v. Maxwell, 203 Mass. 94, 89 N. 
E. 232 (1909). 
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reasoned authority contra,** we may con- 
clude that, in the case of a general set- 
off clause, a discharge will always take 
the discharged debt out from under the 
description in the clause.* The de- 
cisions to the same effect with respect 
to debts whose deduction is specifically 
directed are a fortiori authority on this. 
And reason also supports this conclusion, 
for a discharged debt is no longer a 
“debt” * within the meaning of a clause 
directing the deduction of “all debts.” 


Immateriality of Actual Repayment. 


It is intimated by some writers *” that 
the distinction between cases where ex- 
tinguishment prevented deduction, and 


**The recent Massachusetts decision, dis- 
cussed in note 1, is of course contra on this 
point; but may be disregarded for the reasons 
set forth in note 1. 

85“An extinguished claim is usually not 
within the terms of a general set-off clause. 
30 Harvard L. Rev. (1916); Howe v. 
Howe, 184 Mass. 37, 67 N. E. 639 (1903); 
Whittemore v. Hamilton, 51 Conn. 162 (1883). 

86 A debt, when discharged, ceases to be a 
debt, even though it was in the form of ne- 
gotiable paper, and though the paper still ex- 
ists. It is for this reason that courts have 
uniformly held that a negotiable instrument 
paid at maturity cannot be reissued. Bur- 
bridge v. Manners, 3 Campb. 193, 13 Revised 
Rep. 786 (1812) ; Freakley v. Fox, 9 Barn. & 
Ald. 130, 109 Eng. Reprint, 49, 4 Moody & R. 
vt fc B. 148 (1829); Quimby v. 
Varnum, 190 Mass. 213, 76 N. E. 671 (1906); 
Pray v. Maine, 7 Cush. 254 (1851). Hundreds 
of cases could be cited to the same effect. 
The, underlying reason for all these decisions 
may be seen from the language in the follow- 
ing decisions, to the effect that a discharged 
note or bill ceases to be a note or bill: John- 
son v. Kennion, 2 Wils. 262, 95 Eng. Reprint, 
800 (1765) ; Bacon v. Searles, 1 H. BI. 88, 12 
Eng. Reprint, 53 (1788) ; Lazarus v. Cowie, 
3 Q. B. 459, 114 Eng. Reprint, 583, 2 Gale & 
D. 407, 11 L. J. Q. B. N. S. 310, 6 Jur. 854 
(1842) ; aan v. Robley, 1 H. Bl. 89, 126 Eng. 
Reprint, 54 (1774); Jones v. Broadhurst, 9 
C. B. 173, 137 Eng. Reprint, 858 (1850). “A 
note functus officio cannot be negotiated. 
ao The note was discharged, and 
there was no subsisting contract to assi 
Baker v. Wheaton, 5 Mass. 511, 4 Am. 

71 (1890). Thus discharged paper no fenieoe 
exists; it is functus officio. A committee 
functus officio is no longer a committee. An 
agent functus officio is no longer an agent. A 
bill or note functus officio is no longer a bill or 
note. A note that is extinguished is dead, and 
certainly a dead note is no more a “note” 
than a dead man is a “man,” even though the 
body still exist. 

S 203 Mass. 103, 89 


ibley v. Maxwell, 
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cases where it did not, lies in the degree 
of substantial repayment which oc- 
curred. 

Decisions which might lend weight to 
this contention will be seen on examina- 
tion to be of two sorts: (1) Those in 
which some special language of the will 
makes the question of actual repayment 
material; and (2) those which are so 
closely on the line that even so imma- 
terial a consideration as repayment or 
nonrepayment will have sufficient weight 
to swing the decision one way or the 
other. 

An example of the first sort is a Cali- 
fornia case, in which the testator di- 
rected the deduction of a certain debt 
“if still unpaid” at his death, and it was 
held that extinguishment without actual 
repayment would not prevent deduc- 
tion. 

An example of the second is the Max- 


N. E. 232. “The testator must have received 
substantial satisfaction in the merger of the 
mortgage and equity of redemption. In those 
cases where the deduction was made, the un- 
enforceable obligation had never been satis- 
fied.” 30 Harvard L. Rev. 299 (191 

88It has been suggested that this Taine 
and justifies the decision in Pierce v. Loomis, 
discussed in note 1. But in that case the 
merger which extinguished the note produced 
substantial repayment; so the decision would 
have been the opposite if it had turned on this 
point. The real basis of that decision is that 
it holds that extinguishment before the will 
does not prevent the deduction of a debt speci- 
fically referred to therein: “If the 
testator knew that the note had become un- 
enforceable legally, he still chose with this 
knowledge to measure his bounty by the 
standard selected and with which by his ex- 
press directions the plaintiff must comply.” 
224 Mass. 228, 112 N. E. 1027. Thus, the de- 
cision correctly states the law with respect to 
specific set-off clauses, and errs only in treat- 
ing as specific a very clear case of general 
clause. (See the reviewers cited in note 1.) 

89Re Tompkins, 132 Cal. 177, 64 Pac. 268 
(1901). A later decision expressly refers to 
this case as going off on the word “unpaid.” 
Re Bresler, 155 Mich. 567, 119 N. W. 1106 
(1909). One important principle, always to 
be borne in mind when laying down general 
rules for the construction of wills, is that these 
rules yield to any express contrary direction 
by the testator. Decisions which turn on some 
peculiar language of a will should always be 
disregarded when one is searching for general 
principles. Thus, extinguishment would be im- 
material ‘even in the case of a general clause, 
if the will directed the deduction of “all sums 
heretofore loaned, whether ever repaid or not.” 
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well Case. The set-off clause in that case 
was about on the line between being a 
specific liquidated clause and a pecuniary 
clause. The clause directs the executors 
to include in the inventory “the amount 
‘above written, $13,959.14,” and to apply 
on Henry’s legacy “the amount found 
on the account.” This was such a close 
case that the court, treating the clause 
as specific liquidated, held that payment 
of part of the debt would pro tanto pre- 
vent deduction; and then, treating the 
clause as pecuniary, held that the unpaid 
extinguishment of the balance would not 
prevent its deduction.” 

Let us now consider each of the four 
classes of set-off clauses. In the case of 
pecuniary set-off clauses, extinguishment 
is immaterial, so the question of payment 
or nonpayment does not arise. 

In the case of specific unliquidated set- 
off clauses, all the decided cases agree 
that a discharge without consideration is 
just as effective to prevent deduction as 
is one with.4 

Similarly, and a fortiori, in the case of 
a general set-off clause.” 

Thus, we may conclude that with the 
possible exception of specific liquidated 
clauses the degree of actual repayment 
is immaterial, extinguishment from any 
cause being just as effective as extin- 
guishment from any other. 

. I have been unable to find any clear 
case of a specific liquidated set-off clause 
which would throw light on this point, 


40 Sibley v. Maxwell, 203 Mass. 94, 89 N. 
E. 232 (1909). 


41 Webster v. Gray, 54 Hun, 115, 7 N. Y. 
ria 266 (1889); Re Bowman, 28 Pittsb. L. 
S. 413 ( 1808) ; Leggett v. Davison, 131 
brick, 79, 90 N. W. 1060 (1902) ; Whittemore 
v. Hamilton, 51 Conn. 162 (1883 ). 


42A fairly recent decision has held that 
a debt discharged by the dissolution of the 
debtor is not deductible under a clause provid- 
ing for the deduction of all debts of the 
legatee’s firm. Howe v. Howe, 184 Mass. 37, 
67 N. E. 639 (1903); Cf. Falconer v. Kirby, 
90 Md. 600, 45 Atl. 469 (1900) ; Whittemore v. 
Hamilton, ‘51 Conn. 162 (1883). Striking out 
an advancement item in the testator’s account 
book has been held to prevent its deduction 
under a general clause providing for the de- 
duction of all ne ae Webster v. 
Gray, 54 Hun, 114,7 N. Y Supp. 266 (1889) ; 
Lee v. Boak, 11 Gratt. 185 (1854) ; Harris v. 
Harris, 82 Vt. 210, 72 Atl. 912 (1909) ; Law- 
rence v. Lawrence, 4 Redf. 278 (1879). 
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unless the Maxwell Case (just dis- 
cussed) can be so considered. 


Interest. 


When we have decided that a certain 
sum, debt, or advancement should prop- 
erly be deducted under a set-off clause, 
the question will arise whether interest 
thereon should likewise be deducted. 

Of course, if the testator expressly re- 
ferred to interest, or if, on the other 
hand, he expressly said that no interest 
was to be deducted, the solution is sim- 
ple ; his directions should be followed. 

Otherwise, the answer depends on 
whether the testator regarded the set-off 
as a debt or as an advancement, the gen- 
eral: principles of law applying, that 
debts carry interest,“ and advancements 
do not.“ Book charges, whether treated 
as debts ot as advancements, do not carry 
interest.# 


Summary. 


Thus we see that set-off clauses in 
wills are divided into two classes: Gen- 
eral clauses are those which provide for 
the deduction of whatever debts or ad- 
vancements of a certain general descrip- 
tion may exist. Specific clauses are those 
which provide for the deduction of a 
specific debt or sum. 

A general clause requires investigation 
and evidence (the burden of proof being 
on the executors) in order to determine 
whether there are any debts which fall 
within its description. A clause which 
provides for the deduction of a specific 
debt needs evidence only to determine 
the amount of the debt specified, and an 
amount stated in the will is at least 
prima facie correct. A clause which pro- 
vides for the deduction of a specific sum 
neither needs nor permits evidence, the 
directions in the will being sufficient and 
conclusive. 

An extinguished debt is not a debt 
within the meaning of either a general 
set-off or a clause specifying a debt (ex- 
ceptions in the case of a specific clause 
being (1) extinguishment before the 


will, and possibly (2) extinguishment 


120 Mass. 561 
. Davis, 3 Pick. 451 (1826). 


wo v. Bramhall, 
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without repayment). Extinguishment is 
immaterial with respect to a clause speci- 
fying a sum, for such a clause specifically 
directs its deduction. 

Debts carry interest, advancements do 
not. 

These various points need not, how- 
ever, be remembered. If the practitioner 
will classify any particular set-off clause 
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as being either pecuniary, liqtidated- 
specific, unliquidated-specific, or general, 
he will then find it surprisingly easy to 
develop the conclusions which inevitably 
follow upon his classification. 


Rg bomen Ao 


As Judges See Us 


Arguing a muddled case that’s sadly out of joint, 
Judges hear the lawyers talking, dodging round a point, 
Fighting hard o’er trifling matters, trying hard to make 
Every case, however bad, the brightest colors take. 
(Often like the drowning fellow grasping at a straw,) 
Trying hard to bolster up some real bad law. 


When will every lawyer learn that nonsense doesn’t pay, 
And the rules of common sense and fairness to display? 
When will they discover that a judge is but a man, 
Willing to decide a case the very best he can? 

Yet he doesn’t like to hear a lawyer wag his jaw, 
Trying hard to bolster up some real bad law. 


Judges are but human, and it’s difficult to see 
Black is white and white is black when lawyers disagree. 
Patience is a virtue and to none is it denied, 

Even though the cases heard are very poorly tried. 
Wouldn’t it be better if the lawyers wouldn’t draw 
Arguments to bolster up a real bad law? 


Seattle, Wash. 


U'b-Gtttti 





“United States v. Major General 
Andrew Jackson” 


BY WARREN B. PARKS 
of the Georgia Bar 


HE reported cases, 
notably that of Ex 
parte Merryman,? 
which grew out of 
executive  suspen- 
sion of the writ of 
habeas corpus, and 
involved clashes be- 
tween the judicial 
and military authorities of the United 


States as the result of executive sus- , 


pension of the writ of habeas corpus, 
first arose in this country during the 
war between the states. Many years 
before that time, however, there trans- 
pired in New Orleans a’similar incident 
of conflict, when General Andrew Jack- 
son for a time not only defied the au- 
thority of the Federal court, but put the 
judge in jail. And had not “Old Hick- 
ory” later changed his attitude and de- 
cided not to contest a subsequent order 
of attachment for contempt, it is probable 
that the leading case on the subject 
would have come nearly a half century 
before Chief Justice Taney wrote the 
opinion above mentioned. 

While there has been casual record of 
this episode by some historians, and the 
facts have been referred to in a general 
way from time to time, it may be that the 
details of the judicial proceedings, as 
shown by the Minute Book for 1815 of 
the United States district court for the 
district of Louisiana, will prove interest- 
ing to members of the legal profession. 

It is doubtful if any more remarkable 
entry can be found in the court records 
of the country than the following, which 
appeared under date of March- 20th, 
1815, in the book mentioned : 


Note by the Clerk :— 
The session of this court which was to have 
been held on Tuesday. the 7th of March, by 


1 Taney, 246, Fed. Cas. No. 9,487. 


adjournment from Saturday, the 4th, did not 
take place, in consequence of the arrest of 
the Honorable Dominick A. Hall on Sunday 
the 5th, and his imprisonment and detention 
by military authority until the 14th day of 
March, by order of Andrew Jackson, Major 
General, commanding the 7th military district 
of the United States. 

The arrest of Judge Hall was the re- 
sult of his issuance of a writ of habeas 
corpus on behalf of one Louis Louallier, 
who was confined by General Jackson 
for alleged seditious language. General 
Jackson on December 15th, 1814, had 
declared martial law within a territory 
embracing the city of New Orleans. 
After the battle of New Orleans was 
fought on January 8th, 1815, there were 
unofficial reports that peace had been de- 
clared, but it was not until March 14th 
that General Jackson, after receiving of- 
ficial notice of the declaration of peace, 
withdrew his proclamation of martial 
law. Judge Hall thereupon was released 
and resumed his place on the bench. He 
evidently took time for cool reflection 
as to what further course to pursue with 
reference to General Jackson’s conduct, 
for it was not until March 22d, 1815, 
that proceedings were instituted against 
the general for contempt. The following 
entry of that date appears in the minute 
book : 

United States 


vs. 
Major General Andrew Jackson. 
On this day the depositions of P. L. B. 


Duplessis, Mathew Arbuckle, P. L. Morel, 
Peter V. Ogden, W. C. Winston, Richard Clai- 
borne, and Louis Louallier were taken and 
sworn to in open court, except Richard Clai- 
borne’s, which was sworn to the 21st instant. 

On motion of Mr. Dick, attorney of the 
United States for this district, upon the affi- 
davit of Richard Claiborne, clerk of this court, 
and upon the testimony of P. L. B. Duplessis; 
marshal of the same, and upon the testimony 
of other witnesses, it is ruled and ordered 
that the said Major General Andrew Jackson 
show cause on Friday next, the 24th of March 


363 





Photo by Boston Photo News Co. 


MAJOR GENERAL ANDREW JACKSON 
364 





United States v. Major General Andrew Jackson 


instant at 10 o'clock a. M., why an attachment 
should not be awarded against him for con- 
tempt of this couft, in having disrespectfully 
wrested from the clerk aforesaid an original 
order of the honorable the judge of this court, 
for the issuing of a writ of habeas corpus in 
the case of a certain Louis Louallier, then im- 
risoned by the said Major General Andrew 
Fodioee. and for detaining the same; also for 
disregarding the said writ of habeas corpus 
when issued and served; in having imprisoned 
the honorable the judge of this court; and for 
other contempts as stated by the witnesses. 


The minutes show that on motion of 
Abner S. Duncan: on March 23d the rule 
was made returnable to the following 
Saturday, and on March 25th, on mo- 
tion of Mr. Livingston, and with the 
consent of the district attorney, a fur- 
ther postponement was had until March 
27th at 10 o’clock a. mM. At that time 
General Jackson personally appeared in 
court, and the proceedings which took 
place are officially recorded as follows: 


In pursuance of a rule granted to show 
cause why an attachment should not issue 
against the defendant for the causes therein 
set forth, the said defendant personally ap- 
peared in open court and offered a certain 
paper as his defense, said to be sworn to and 
subscribed by him; the recording of parts of 
said paper was objected to, aoe the 
court laid down the following rules: 

Ist. If the party object to the jurisdiction, 
the court is ready to hear. 

2d. If the party’s affidavit contain a denial 
of the facts sworn to, or if he wish to show 
that the facts charged do not in law amount 
to a contempt, the court is ready to hear. 

3d. If the answer contain anything as an 
apology to the court, it is ready to hear. 

4th. If the party be desirous to show that 
by the Constitution or laws of the United 
States, or in virtue of his military commission, 
he had a right to act as charged in the affi- 
davits, the court is ready to hear. 

After argument again as to the admissibility 
of certain parts of the said paper, the court 
took time to advise. 


On the following day, the record in the 
book of minutes was thus set down: 


On this day his Honor delivered the follow- 
ing opinion: 

The court has taken time to consider the 
propriety of admitting the answer that was 
offered yesterday. It was proper to do so 
(1st) because this is the first proceeding of 
any importance for contempt instituted: in this 
court since its establishment; (2dly) because 
from the constitution of the court it consists 
of but one judge, and it so happens that one 
of the causes of the contempts assigned is the 
imprisonment of the judge and the consequent 
obstruction of the course of justice. This is 
no reason why the proceedings should not 
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have been instituted and persevered in, but it 
is a good one for much deliberation. No per- 
sonal considerations ought for an instant to 
induce a judge to abandon the defense of the 
laws, the support of the dignity of the tribu- 
nals, and the rights of his fellow citizens. 
have considered this case well, and I think I 
perceive the clear course. On the rule to show 
cause, the party called on may take legal 
grounds to show that the attachment should 
not issue,—he may take exceptions to the mode 
of proceeding, or prove from the affidavits of- 
fered that the facts charged do not amount to 
a contempt. If the court be convinced that 
the attachment may legally issue, it goes to 
bring the party into court, and then interroga- 
tories are proposed to him. He may object to 
any of the interrogatories as improper, or he 
may deny the facts charged, and purge himself 
of the contempt on oath. His single testimon 
countervails that which may have been a 
duced. I will hear any of the exceptions made 
in the answer, or any other question of law 
that may be urged. Should the court think. 
that the attachment may issue, interrogatories 
will then be filed. 

Whereupon, after the reading of the affi- 
davits, and the hearing of arguments by the 
counsel of the United States, the court took 
time to consider. 

And then the court adjourned until to-mor- 
row morning, 11 o’cl 


This is the next entry in the matter, 
made on March 29th: 


The court being of opinion that sufficient 
cause had not been shown why an attachment 
should not issue, it is ordered that an attach- 
ment do issue against the defendant, Majo 
General Andrew Jackson, returnable on Er. 
day the 3lst of March instant. 


The case was terminated, so far as the 
court was concerned, on the 31st of 
March, by the imposition of a fine of 
$1,000 on General Jackson. Following 
is the official entry: 


eee to the defendant Major 
General Andrew Jackson were now filed by 
the district attorney. 

On this day appeared in person Major Gen- 
eral Andrew Jackson, and being informed by 
the court that an attachment had issued against 
him for the purpose of bringing him into 
court, and the district attorney havin Bees 
interrogatories, the court informed 
Jackson that they would be tendered to oo 
for the purpose of answering thereto; the said 
General Jackson refused to receive them or to 
make any answer to the said interrogatories. 

Whereupon, the court proceeded .to pro- 
nounce judgment, which was that Major Gen- 
eral Andrew Jackson do pay a fine of $1,000 
to the United States. 


Judge Hall’s conduct, so far as it may 
be judged by the official record, through- 
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out the entire proceedings, reflected the 
highest character of ‘judicial tempera- 
ment. Showing no trace of personal bit- 
terness, it may be that his actions and 
demeanor inspired the doughty general 
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In 1844 Congress passed an act to 
reimburse General Jackson in the amount 
of the fine, with interest.2 It is beyond 
the view of this article to attempt a dis- 
cussion of this action in connection with 


to set the example which he did of re- 
spect for the orders of the court. With- 
out murmur he paid the fine and then 
made a speech to a large gathering as- 
sembled in front of the courthouse, ad- 
monishing them that all citizens should 
obey the mandates of the courts. 

The final chapter was not written, 
however, until nearly thirty years later. 


25 Stat. at L. 651, chap. 2. 

8An interesting discussion of this phase 
of the matter may be found inthe arguments 
of Mr. Butler and of Mr. Garfield in Ex parte 
Milligan, 4 Wall. pages 52, 53, 94 and 95. 
aan Benton’s Condensed Debates, vol. 14, page 

5 See note 2. 


its bearing, if any, upon the judicial pro- 
ceedings. It may be noted, however, 
that the debate incident to the passage 
of the bill dealt with the single question 
of whether General Jackson was to be 
excused or justified,* and that the bill 
brought in “to indemnify Major General. 
Jackson for damages sustained in the 
discharge of his official duty” was 
changed as to title so as to read “to 
refund the fine imposed on General 
Andrew Jackson.” 5 
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General Jackson at New Orleans 


After the battle, Jackson continued the martial law when the necessity for 
it had ceased, and issued an order sending the French aliens out of the city. 
A French naturalized citizen published a letter in which he criticized this 
order severely. Jackson had him arrested and committed to jail. Hall, who 
was the United States district judge, issued a writ of habeas corpus to in- 
quire into the legality of this arrest. Jackson thereupon arrested the United 
States judge and confined him. After the news of peace came, martial law 
was suspended, and Judge Hall, at the instance of the district attorney, cited 
Jackson for contempt. Jackson attempted to answer, but the court declined 
to hear him, and fined him $1,000, which he paid. It is suggested, though 
without direct proof, that Livingston was Jackson's adviser in this illegal 
course in dealing with Judge Hall, but it is difficult to believe that Livingston, 
with his accurate knowledge of the law, could have allowed himself to give 
such advice. It is established, however, that Livingston drafted the answer 
which Jackson attempted to make in the proceeding instituted against him in 
Judge Hall's court for contempt. It is noteworthy that the barratorians were 
present when he was summoned for contempt, and proposed to throw the 
judge into the river, but Jackson repressed any such lawlessness, submitted 
to the jurisdiction of the court, and paid the fine. Subsequently he threat- 
ened to secure impeachment proceedings against Judge Hall, but wisely al- 
lowed the matter to drop.—Hon. William H. Taft, in address before Maine 


State Bar Association. 
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The Development of Partnership 
Law 


BY SCOTT ROWLEY 


Author of Rowley on the Modern Law of Partnership, and recenily Professor of Law in the 
University of Indiana 


ROM an _historical 
viewpoint, it is prob- 
ably a safe assertion 
that no other branch 
of law has so interest- 
ing a development as 
has the law of partner- 
ship relations, nor has 

any other legal relation been handed 
down from generation to generation, 
through varied nations, conditions, and 
periods, with such uniformity in principle 
and in practice. 

Nearly a thousand years before the 
Mosaic Law was given to the Jews, the 
Babylonians, in the celebrated Code of 
Khammurabi, had evolved a system of 
partnership law which, in its basic ele- 
ments, differed but little from our mod- 
ern law, emphasizing the principle of di- 
vision of profit and loss. 

Drawn in their quaint phraseology, we 
find the following form of contract: 
“Fourfedden, a field within the field of 
the sun god, the field Arad-ulmas-sittum, 
son of Taribum, from Arad-ulmas-sit- 
tum, the master of the field, Arad-ulmas 
and Anul-adad, sons of Usatim, this 
field for cultivation on rent for one year 
have hired ; one with the other an agree- 
ment has been established. 

“In the year of harvest they shall reap 
as right and left (equally) the corn, the 
rent of the field they shall pay, the agree- 
ment they shall close, the property joint- 
ly they shall possess. 

“(Date) 22nd day, month Sukul, year 
of Ammiditana, the King.” 

In the Babylonian year book we find 
rules which are supplemental to the Code, 
one of which rules provides that “if a 


farmer takes for a half partnership, 
everything is equal—man as man, house 
as house, seed as seed.” 

It is perhaps safe to assume that the 
Babylonian partnership, modified as it 
passed through Jewish, civil, and com- 
mon law, to meet changing conditions, is 
really the forerunner and the model of 
our present-day partnership. 

Compared with many other branches 
of the law, the partnership relation is 
most simple and uncomplicated. 

It is the natural relation of two or 
more individuals, associating themselves 
in a common enterprise, originally, per- 
haps, without law or lawyers, and based 
only upon necessity and upon the part- 
ner’s idea of common sense and justice; 
and, as a rule, the statute law has to a 
great extent simply adopted the rules so 
laid down by custom, usage, and court 
decision. 

Society existed for a long time without 
corporations, without negotiable instru- 
ments, without many of those relations 
and instruments which now constitute so 
large a part of our law, and, inconvenient 
as it might prove to be, could continue to 
exist without them, but it is difficult to 
see how the partnership relation could be 
abolished, how any nation, civilized or 
savage, could long exist without part- 
nerships. 

In spite, however, of the many ad- 
vantages of partnerships, they were open 
to criticism in many respects, and for a 
long period the tendency of business men 
was away from partnership and toward 
corporations, but of recent years the 
tendency has been very materially 
checked. 
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A study of this situation, of the rela- 
tive advantages and disadvantages re- 
spectively of partnerships and corpora- 
tions as mediums for the transaction of 
the business of associations of individu- 
als, may not be out of place here. 

There are at least three great disad- 
vantages which arise 
in partnership trans- 
actions, which ac- 
count for the great 
number of corpora- 
tions. In ‘the first 
place, in the ordinary 
partnership, there is 
unlimited personal re- 
sponsibility; that is, 
each partner is per- 
sonally liable for all 
the debts of the part- 
nership. In the sec- 
ond place, this lia- 
bility is greatly in- 
creased by the fact 
that each member of 
the partnership, in the 
absence of knowledge 
to the contrary on the 
part of the person 
with whom he deals, 
is agent for the part- 
nership, and can bind 
the partnership, even against the express 
directions of his associates, as to any 
matters within the partnership business. 

A third disadvantage of a partnership 
is its unwieldiness in many matters, such 
as the holding and disposal of real estate, 
the inability of the members to transfer 
their interest without dissolving the firm, 
and the other contingencies upon which 
the firm may be dissolved at any time. 

The first two disadvantages above giv- 
en drive many a careful business man 
away from the partnership and into the 
corporation because of the fear of the 
unlimited liability and of the mutual 
agency, especially in case of hazardous 
undertakings, or of distrust of his as- 
sociates’ honesty or ability. 

The third disadvantage is usually not 
so serious as to liability, but is often a 
real inconvenience. 

The advantages of a partnership, how- 
ever, are many. They may be formed 
without expense, simply by contract, 
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either written or oral, or even, under 
certain conditions, by acts or by estoppel. 

Corporation taxes, corporation reports, 
corporation control are lacking. A mul- 
tiplicity of stockholders is avoided. The 
chances of a hostile board of directors is 
eliminated, and the firm may be dis- 
solved at any time, 
which may or may 
not be an advantage 
to any member, de- 
pending upon the 
question whether he 
or another member 
wishes to withdraw. 
Of late years, state 
and national legis- 
lative bodies have 
placed so many bur- 
dens on corporations, 
in the form of taxes, 
reports, and general 
regulation, that many 
a firm is now seek- 
ing relief through the 
medium of the old- 
fashioned _partner- 
ship, but this relief 
is available, as a rule, 
only to those firms 
which have but few 
members and a non- 
hazardous business. 

A half-hearted attempt has been made 
to obviate the hardships of the partner- 
ship relation by the enactment in some 
states of limited partnership laws, where, 
by complying with certain statutory re- 
quirements, some members of the firm 
are liable only to a fixed amount. This 
relation, however, has been so hedged 
about with red tape and restrictions as 
to render it of little use in actual opera- 
tion. 

It has but few of the advantages of 
either corporation or partnership, but 
retains the greater part of the disad- 
vantages of both. 

Every lawyer is constantly confronted 
with this question from his clients, 
“Shall we form a general partnership, 
limited partnership, or a corporation?” 

Subconsciously, the lawyer thinks as 
follows : 

“If they form a general partnership, 
Jones, my client, stands a chance to lose 
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his last dollar through the possible dis- 
honesty, lack of ability, or stubbornness 
of any one of his associates, or even from 
the hazard of the business, and the firm 
may be dissolved at any time. 

“If I advise a limited partnership, 
Jones may still, through the carelessness 
of his associates in not conforming to 
technical statutory restrictions, and with- 
out his knowledge, be liable as a general 
partner, and yet be without any authority 
to prevent this, or to assist in the manage- 
ment of the busiriess while a special part- 
ner. 

“If they incorporate, then they must 
wade through a constant maze of cor- 
poration taxes, reports, and possible pen- 
alties and forfeitures.” 

Probably ninety-nine times out of a 
hundred, the limited partnership is im- 
mediately eliminated as impractical. 

In case the business is not too compli- 
cated and is nonhazardous, and in the 
further event that the association is 
small, the associates honest, capable, and 
harmonious, and all actively engaged in 
the firm, and with sufficient capital and 
credit to successfully conduct the busi- 
ness, a general partnership would, in all 
probability, be the most desirable form of 
association. 

In the event that any one or more of 
the above elements are absent, the con- 
scientious lawyer would ordinarily, and 
in the absence of local conditions which 
might otherwise influence him, advise the 
formation of a corporation. 

In discussing the law of partnership, 
it should be borne in mind that mining 
partnerships form a class separate and 
distinct, in many respects, from other 
partnerships. The main difference is, 
that in a mining partnership the com- 
mon property is held by the partners 
as tenants in common, by reason of 
which one partner may sell his share to 
a third person without the consent of his 
co-owners, and without dissolving the 
firm, contrary to the general law of part- 
nership. ; : 

Thus, there being no delectus persone, 
there is no strict relation between the 
partners, and, consequently, no mutual 
agency. 

With the above qualifications, how- 
ever, there is but little difference in the 
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law as to mining and other general part- 
nerships. 

An examination of the statutes of 
the various states will astonish one at the 
scarcity of statute law bearing upon the 
law of general partnership, and will show 
clearly that this subject is almost wholly 
a creature of judicial decision, based 
upon custom and usage, as indicated 
above. 

Some space is devoted to limited part- 
nerships, but this is necessarily so, as 
limited partnerships are purely statutory, 
being unknown to the common law. 

This situation as to the law of general 
partnerships gave rise to serious differ- 
ences in the various states, as was in- 
evitable under the conditions, with the 
courts of nearly fifty states handing 
down. their various interpretations of 
the great mass of unclassified partner- 
ship law. i 

To meet the situation, a few of our 
states, following the example of England, 
which, in 1890, ‘enacted the Partnership 
Act, codified the law of partnership. 

This, however, was unsatisfactory, as 
such a plan must, almost of necessity, 
cause the law to differ widely in the 
various states. 

To obviate this difficulty, the Confer- 
ence of Commissioners on Uniform State 
Laws—which organization had previous- 
ly drafted the Negotiable Instruments 
Act, which had then been adopted by 
the most of the states—prepared a Uni- 
form Partnership Act, as a guide to the 
states in codifying the laws on this sub- 
ject. 

The work consumed several years, and 
was finally drafted in 1914 by Prof. Wil- 
liam Draper Lewis, and was adopted by 
the conference in the same year, since 
which time it has been enacted into law 
by several states. 

The Code was passed upon and con- 
sidered by some of the most noted au- 
thorities upon the law of partnership in 
this country, among whom were Profes- 
sors Mechem, Williston, and Burdick, 
and, as a whole, is a great improvement 
over the unsettled condition of the sub- 
ject as it then existed. A few changes 
and conditions in the generally accepted 
law were made, but, in the main, it was 
really a codification of the law as it then 
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existed in a majority of the leading 
states, and as handed down from common 
law. 

If any criticism is to be made of the 
instrument, it must be directed rather 
to the failure to make more changes in 
the old law than to any changes which 
were made. 

If a suggestion might be made by the 
writer of this article, it would be that 
many of the advantages of both the part- 
nership and the corporation might be 
retained, and many disadvantages of 
both be eliminated, if the Code should 
create an association similar to the min- 
ing partnership, dispensing with the 
principle of delectus persone-and of mu- 
tual agency. 

A further suggestion would be that un- 
limited liability of each partner might be 
eliminated by a process much more 
simple and less dangerous than is now 
provided for in our limited partnership 
laws, and still leave ample protection to 
third persons dealing with the firm. 

This suggestion may, perhaps, invoke 
the criticism that it attacks, and would 
change, the very foundation of the law 
and the principles of partnership which 
have survived the vicissitudes of thous- 
ands of years, but this criticism is com- 
mon to all constructive legislation, and 
we hold that the antiquity of a law or of 
a custom is no argument in favor of its 
retention, so far as legislative enactment 
is concerned, whenever changing condi- 
tions and circumstances make a change 
advisable. 
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The partnership is the poor man’s cor- 
poration. It is the vehicle by which the 
small venture is carried to completion. 

Why not, then, make of it a safe as 
well as a convenient means of transpor- 
tation, by removing from it the impedi- 
menta which have grown up, by custom 
and by judicial decision, to hinder its free 
and unhampered way? 

We grant that it may be a difficult 
task to evolve a code which will accom- 
plish the above reform, and at the same 
time furnish ample protection to third 
parties dealing with the firm, yet such a 
solution is not impossible, and its diffi- 
culty should be no bar to its accomplish- 
ment, if a real and needed benefit can 
thus be conferred upon the business 
world. 

There is this need in the business 
world to-day. The corporation, the lim- 
ited partnership, the general partnership, 
all are, as at present constituted, and 
under existing laws and conditions, in- 
adequate for many a small business, and 
it would seem that some system could be 
established, along lines similar to those 
above suggested, which would ease the 
situation, and clarify the business atmos- 
phere from the fog of unrestricted and 
long-continued judicial decision and of 
the prejudice of the dark ages. -; 
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Selective-Draft Law 


N August 20, 
~\ Judge Emory 
O \ Speer of the 


southern district 

of Georgia upheld 

the constitution- 

., ality of the selec- 

tive-draft law, on 

an application for writs of habeas corpus 

on behalf of two men who failed to 

register for military duty. 

The decision, as published in the New 
York Times and 
reprinted in the 
Congressional Rec- 
ord, is as follows: 
“Arthur Jones and 
John Story, im- 
prisoned in the 
Richmond county 


jail under commit- 
ment for unlawful- 
ly failing to regis- 


ter for military 
duty. as required by 
the Act of Congress 
of May 18, 1917, 
known popularly 
as the selective- 
‘draft law, have 
made application 
for writs of habeas 
corpus. They al- 
lege that their im- 
prisonment is un- 
lawful. They 
charge that the en- 
actment, made to 
raise a _ national 
army, is violative 
of the Constitu- 
tion of the United 
States. It is insisted that the authority 
exercised by the United States under this 
legislation is void because the act con- 
travenes the 13th Amendment. This 
provides that ‘neither slavery nor in- 
voluntary servitude, except as punish- 
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ment for crime whereof the parties shall 
have been duly convicted, shall exist 
within the United States or any place 
subject to their jurisdiction.’ 

“To agree to this contention we must 
conclude that a soldier is a slave. Noth- 
ing could be more abhorrent to the truth, 
nothing more degrading to that indispen- 
sable and gallant body of citizens trained 
in arms, to whose manhood, skill, and 
courage is and must be committed the 
task of maintaining the very existence of 

the nation and all 
that its people hold 
dear. The Grand 
Army of the Re- 
public, the Con- 
federate Veterans, 
and the Sons of 
Veterans, are not 
maintained to pre- 
serve the traditions 
of slavery. . Na- 
tions do not pen- 
sion slaves to com- 
memorate their 
valor. They do 
not ‘give in charge 
their names to the 
sweet lyre,’ nor 
does— 

Sculpture in her turn 
Give bond in stone and 

ever-during brass 


To guard and to im- 
mortalize the trust. 


“The sole addi- 
tional ground of 
the petition is that 
by the common 
law it was the 
right of petitioners 
to ‘remain within the realm,’ and that this 
right should now be held to relieve them 
from military service beyond the borders 
of the United States. The reply is that 
the common law—that is, the immemori- 
al English law—cannot prevail as to the 
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United States or its people against the 
explicit provisions of an act of Congress. 
Nor has a court of the United States 
power to declare an act of Congress in- 
valid because it is inimical to the com- 
mon law. The touchstone for such ju- 
dicial power is the Constitution, and 
nothing else. 

“It remains to be determined whether 
the Constitution has conferred authority 
on Congress to enact this law. Clause 
11 of article 1, § 8, of the Constitution, 
empowers Congress ‘to raise and sup- 
port armies.’ This power is plenary. It 
is not restricted in any manner. Con- 
gress may summon to its Army thus au- 
thorized every citizen of the United 
States. Since it may summon all, it may 
summon any. Said the Supreme Court 
in the Tarble’s Case, 13 Wall. 408, 20 
L. ed. 601: ‘Among the powers assigned 
to the national government is the power 
to raise and support armies. . . . Its 
control over the subject is plenary and 
exclusive. It can determine without 
question from any state authority how 
the Army shall be raised, whether by 
voluntary enlistments or forced draft, 
the age at which the soldiers shall be 
received and the period for which they 
shall be taken, the compensation he shall 
be allowed, and the service to which he 
shall be assigned.’ 

“It is urged that by this legislation 
Congress has taken over and in this way 
conscripted the National Guard. - This, 
it is said, is the state Militia. It is con- 
tended under clause 14 of the article and 
section above quoted that such Militia 
can be used only to execute the laws of 
the Union, to suppress insurrection, and 
repel invasion. Since those petitioners 
are not members of the National Guard, 
in no event could their rights in. this 
way be affected. But the National 
Army is not the Militia. An army is a 
body of men whose business is war. 
Burroughs v. Peyton, 16 Gratt. 475. The 
Militia is ‘a body of men composed of 
citizens occupied temporarily in the pur- 
suits of civil life.’ Ibid. 

“As we have seen, Congress in the ex- 
ercise of the power to raise armies may 
summon to the colors every citizen. It 
follows that the states, even if they so 
desire, cannot defeat this power by en- 
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listing such citizens in the state troops or 
National Guard. Was this possible, it 
would be also possible for the states to 
prevent altogether the raising of armies 
by Congress. 

“There remains to be considered the 
contention that Congress cannot employ 
the National Army to be created by 
virtue of this legislation in foreign lands 
or beyond the seas. If this is true, then, 
indeed, is our country impotent. Then 
must its people indeed suffer in their own 
homes, in their cities, and on their farms 
all the horrors of invasive war. Its 
military leaders must ignore the settled 
principle of their science, that the best 
defensive is the most vigorous offensive. 
The keen swords of its sons, instead of 
flashing over the guard of the enemy and 
piercing his vitals, must be held immov- 
able, as if on an anvil, to be shattered 
by the reiterated blows of his hammer. 
Deprived of our aid in the field, succes- 
sive defeats will visit and crush our Al- 
lies. Their lands conquered, their navies 
taken, we must then in turn, solitary and 
alone, meet on our own soil the impact 
of victorious and barbarous legions 
whose laws do not forbid their service 
abroad, but which inspire their fierce and 
veteran armies to deeds of conquest in 
every clime. 

“Was this contention maintainable, the 
misguided men who for their personal 
ease advance it might all too late dis- 
cover their fatal error. They would 
discover it in the flaming homesteads, in 
the devastated fields, in murdered 
brethren, in outraged wives and daugh- 
ters, in their lands, their factories, their 
merchandise, their stock, their all, coolly 
appropriated by the conquerer as his 
own; their institutions destroyed ; home- 
less, landless, and beggars to spend 
whatever interval of degraded life re- 
mains to them in abject slavery to the 
conqueror. 

“But our organic law does not so 
shackle the gigantic energies of the great 
Republic. . After the enumeration: of the 
powers of Congress, among them, as we 
have seen, ‘the power to raise and sup- 
port armies.’ In clause 17 of article 1, 
§ 8, it provides the power to ‘make all 
laws which shall be necessary and proper 
for carrying into execution, the fore- 
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going powers and all other powers vest- 
ed by this Constitution in the government 
of the United States or in any depart- 
ment or officer thereof.’ Here is the 
greatest reservoir of power to save the 
national existence. 

“It is said that there is no express 
power to send armies beyond the sea. 
True; but there is no express power to 
enact the criminal laws of the United 
States, none to convey the public domain, 
to build a transcontinental railroad, nor 
to construct the Isthmian canal, nor to 
create the Interstate Commerce Commis- 
sion, nor to declare the Monroe Doctrine, 
nor to make the Louisiana Purchase, nor 
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to buy Alaska, or to take over Porto Rico 
and the Philippines. This has all been 
done under the great power to promote 
the general welfare, just as the selective 
army will be created under the law here 
assailed, ‘to provide for the common de- 
fense,’ and beyond and above all is the 
inherent power of every nation, however 
organized, to utilize its every man and 
its every energy to defend its liberty and 
to defeat the migration to its soil of 
mighty nations of ferocious warriors, 
whose barbarous inhumanity for three 
years has surpassed all others since the 
death of Attila, the scourge of God, 
The writs are denied.” 


ENMU. 00 
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Lincoln’s Opinion 


Permit me to quote upon this queition the opinion prepared (although not 
published) by President Lincoln, which sets forth admirably the grounds for 
sustaining the power of ngress to pass a conscription act: 

“In this case, those who desire the rebellion to succeed, and others who 

seek reward in a different way, are very active in accommodating us with 
this class of arguments. Théy tell us the law is unconstitutional. It is the 
first instance, | believe, in which the power of Congress to do a thing has 
ever been questioned in a case when the power is given by the Constitu- 
tion in express terms. Whether a power can be implied when it is not ex- 
pressed has often been the subject of controversy; but this is the first case 
in which the degree of effrontery has been ventured upon of denying a oa 
which is plainly and distinctly written down in the Constitution. The Con- 
stitution declares that ‘the Congress shall have power . to raise and 
support armies; but no appropriation of money to that use shall be for a 
longer term than two years.” e whole scope of the conscription act is ‘to 
raise and support armies.’ There is nothing else in it. . . . Do you 
admit that the power is given to raise and support armies, and yet insist that 
by this act Congress has not exercised the power in a constitutional mode, 
has not done the thing in the right way? Who is to judge of this? The 
Constitution gives Congress the power, but it does not prescribe the mode, 
or expressly declare who shall prescribe it. In such case Congress must pre- 
scribe the mode or relinquish the power. There is no alternative. 
The power is given fully, completely, unconditionally. It is not a power to 
raise armies if state authorities consent; nor if the men to compose the armies 
are entirely willing; but it is a power to raise and support armies given to 
Congress by the Constitution without an ‘if.’ The principle of the 
draft, which simply is involuntary or enforced service, is not new. It has 
been practised in all ages of the world. It was well known to the framers of 
our Constitution as one of the modes of raising armies, at the time they 
placed in that instrument the provision that ‘the Congress shall have power 
to raise and support armies.’ . erein is the peculiar hardship now?” 

These are the words of Lincoln, "penned in the midst of the Civil War, in 
which conscription was enforced, and his reasoning is conclusive. And while 
the question was not presented to the United States Supreme Court, the 
power of Congress was explicitly recognized in Tarble’s Case (13 Wall. 407, 
20 L. ed. 600, and in later opinions).—Hon. Charles E. Hughes in Address 
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The War and the Constitution 


BY GEORGE B. ROSE* 


of the Little Rock (Ark.) Bar 


E ARE now en- 

tering upon a 
war whose 
duration no 
man can pre- 
dict. If the 
German gov- 
ernment can 
hold the un- 
questioning al- 
legiance of its people and of its allies, 
the struggle may be prolonged for years. 
It may assume forms where the public 
danger may require the setting aside of 
the constitutional guaranties for the time 
being. But I have no fear of the effects 
of the war on the Constitution. It 
passed unscathed through the fiery or- 
deal of our Civil War, and I doubt not 
that it will emerge triumphant from this 
titanic conflict. And the Providence 
which seems to watch over our beloved 
country, which raised Washington, the 
most stainless of patriots, the wisest of 
statesmen, to preside at its birth; which 
called the great, sad, noble-hearted Lin- 
coln to the helm when the ship of state 
seemed foundering upon the rocks of 
civil strife,—that Providence has now 
chosen to guide us in this hour of the 
world’s supreme peril, a man worthy to 
stand beside his illustrious predecessors, 
burning with a patriotism as lofty, dow- 
ered with an equal wisdom, and gifted 
with a power of clear, forcible, convinc- 
ing exposition which is probably unpar- 
alleled in any public man since Demos- 
thenes. 

No, I do not dread the war’s effects 
upon our Constitution; but I dread the 
years that will follow. The war will 
bind us together while it lasts. Rich and 
poor will fight side by side in the trench- 
es, and will learn to respect one another. 
If the machinations of German spies 
make it necessary to suspend the right 
of habeas corpus and other constitutional 
guaranties, our people will bear it with 








* From address delivered before the Bar 
iepprntion of Texas at Houston on July 5, 
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patience, knowing that it will not be for 
long. 

But when peace comes it will find a 
different world. I have heard many 
predict that when the war is over we 
shall enjoy an era of prosperity. I 
dare not hope it. Adam Smith long ago 
taught us that you cannot hurt one na- 
tion without injuring all. If a mer- 
chant should wake up some morning to 
find half of his customers dead and the 
remainder bankrupt, he would not ex- 
pect a profitable season. It is likely 
therefore that peace will bring an era 
of depression. 

Europe is the head of the world. It 
is there that its wealth and power have 
been concentrated. We have dwelt 
apart in splendid isolation; but all the 
rest of the world has lived under 
Europe’s protecting shadow. Therefore 
any blow to Europe must be felt in 
earth’s remotest regions. 

I dread to return to the Europe that I 
visited so often in the days that are 
gone. It will be no longer the happy 
hunting ground of the lover of art and 
pleasure. The ghastly forms of the 
maimed and blind will confront you at 
every turn. The prodigious national 
debts that are being piled up will neces- 
sitate taxes that will amount almost to 
confiscation. Even before the war 
France, England, Italy, and Russia could 
hardly “stagger under their national 
debts ; and already these have been mul- 
tiplied at least five times, with more yet 
to come. 

History presents to us one war which 
was an exact counterpart on a small scale 
of that which is now desolating the 
world. In the Peloponnesian War the 
democracies and the oligarchies of 
Greece joined in a death struggle, and 
fought it to a finish. The result was 
that the strong young men were slain, 
and only the old, the weak, and the de- 
generate were left to perpetuate the 
race. In that fratricidal strife the Hel- 
lenic genius perished. The mighty 
Homer, the glorious Pindar, the incom- 
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parable Sappho, the sublime Aéschylus, 
the noble Sophocles, the deep-seeing 
Euripides, the elemental humor of Aris- 
tophanes gave place to the commonplace 
comedy of Menander, to the soft pleas- 
ings of Theocritus and Longus, to the 
cynical mockeries of Lucian. The de- 
generacy was such that the Greece which 
had hurled back the countless myriads 
of Darius and Xerxes fell after a mere 
show of resistance before a Macedonian 
prince, and submitted almost without 
striking a blow to the arms of Rome. 
In that war democracy went down in de- 
feat, owing chiefly to the criminal am- 
bition of Alcibiades. In this war, the 
criminal ambitions are in the other camp, 
and the leaders of democracy are display- 
ing a wisdom and public spirit that prom- 
ise a glorious and final victory. 

The most costly beneficent work ever 
carried through by man was the con- 
struction of the Panama canal. But it 
is computed that now the warring na- 
tions spend in each period of three days 
a sum equal to the cost of that prodi- 
gious enterprise. 

I have read that in Japan since the 
Russian war the taxes have become so 
enormous that if a man has an income 
of $10,000, $6,000 of it goes to the gov- 
ernment, and only $4,000 is left to the 
owner. Something of the sort is going 
to happen in Europe. 

The oppressive taxation, the destruc- 
tion caused by the war, the necessity 
of supporting great numbers of people 
so maimed that they cannot earn their 
own livelihood, is going to produce wide- 
spread distress in Europe; and we know 
that under such conditions the venomous 
serpents of anarchy and socialism will 
multiply and raise their heads to strike. 

As I have just remarked, Adam Smith 
long ago demonstrated that you cannot 
harm one country without hurting all 
the rest. And this principle applies with 
as much force in the moral as in the ma- 
terial world. If one nation is corrupt- 
ed, the seeds of corruption will infect 
every other. If Europe becomes a hot- 
bed of socialism and anarchy, we cannot 
protect our shores from contamination. 
If we could prevent the landing at our 
ports of all disaffected persons (and that 
is plainly impossible) their teachings 
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would yet be borne across the waters, 
and find a fertile soil among a large 
portion of our own population. 

We welcome the European revolutions 
that burst the bonds of slavery; but they 
involve a menace to our own institu- 
tions. They are not political revolu- 
tions, like the victory of the barons and 
people at Runnymede, like the expulsion 
of the Stuarts in 1688, like our own 
Revolution of 1776. They are social 
revolutions. Their aim is not to estab- 
lish liberty with equal opportunities for 
all. They seek to overturn the founda- 
tions of society, to sweep away the in- 
stitutions of the past, to create a new 
heaven and a new earth. Their leaders 
generally have in mind not a practical 
solution of the problems that confront 
us, but some visionary Utopia, incapable 
of realization until human nature is 
made over in a perfect mold. 

Broadly, these enemies of the estab- 
lished order may be divided into the an- 
archists and the Socialists. As for the 
anarchists, they are simply mad dogs 
that may be subjugated at any cost. 
Their aim is robbery and murder. They 
are criminals of the most dangerous 
type, because, like the Thugs of India, 
robbery and murder are for them a sort 
of religion. With them society can 
make no compromise. They must be 
exterminated as venomous serpents, or 
at least held at bay as ravening wolves. 

With the socialists it is different. The 
objects that they aim at are many of 
them laudable, and the only trouble is 
that the imperfection of human nature 
makes them unattainable, at least for 
the present. They seek not liberty, but 
a tyranny far more hateful than that of 
Czar or Kaiser, the tyranny of the labor- 
leaders—men most of whom are well- 
meaning, but who are in no wise equipped 
for the high functions of government. 
At Roubaix in France they were given 
a free rein, and the result was a Satur- 
nalia of folly and corruption that bank- 
rupted that large and prosperous manu- 
facturing city. In Milwaukee we have 
seen a Socialist mayor and aldermen hold 
sway, and, though held in check by our 
constitutional limitations and _ statutes, 
the results have been disastrous. Social- 
ism as practised to-day means simply 
the rule of the lower classes without con- 
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stitutional guaranties or respect for vest- 
ed rights, with the purpose of reducing 
all the world to a uniform level of dull 
mediocrity. It means a government of 
limitless powers that can regulate every 
act of every citizen. It means that we 
are to cease to be individuals, and be- 
come mere cogs in a great industrial 
machine. 

A vast cabbage field has its utility ; but 
in our hearts there is something which 
revolts at the idea of seeing the whole 
world planted in cabbages and wheat and 
potatoes; which longs to see the roses 
bloom in their gorgeous beauty and fill 
the air with fragrance, to behold the 
unpainted lilies glorious with the colors 
of the rainbow. To the mere material- 
ist the space given to their cultivation is 
wasted ; to the rest of us the food for the 
soul that they furnish is as indispensable 
as bodily nourishment. The hateful 
despotism of Louis XIV., which yet 
fostered the genius of Corneille, Racine, 
and Moliére, has perhaps done more for 
the world than the waving wheat fields 
of Argentina, whence no soul-stirring 
message has yet issued. 

The Germans are not an inventive 
people. For forty years they have de- 
voted their highest talents to the prep- 
aration for war; yet not one of the 
things that differentiate this war from its 
predecessors is of their invention. The 
submarine, the machine gun, the barbed 
wire, the tanks, the aeroplane are all 
American, while the wireless telegraphy 
is Italian and the automobile is French. 


The Germans invented only the Zep- 
pelin, which has proved a disastrous 
failure. 

So, they did not invent socialism ; but 
it is the natural growth of their insti- 
tutions, and with them it has flourished 


mightily. For more than a hundred 
years the German philosophers have 
been teaching the doctrine that man ex- 
ists for the state, not the state for man. 
There has been no party of any conse- 
quence in Germany that stood up for in- 
dividual liberty. All have been agreed 
that the state should be omnipotent; 
that only as a part of it and for its serv- 
ice should the individual exist. The 
difference of opinion has only been in 
the objects for which the state should 
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exercise its unlimited dominion over the 
lives and fortunes of its subjects. The 
Kaiser and the military authorities think 
that it should be for their own glory and 
power. The Socialists would not de- 
prive the government of its despotic au- 
thority ; they only wish to get control of 
the machine, and use it for the exaltation 
of the proletariat at the expense of its 
present oppressors and of the middle 
class. 

To us the despotism of the Kaiser 
and the despotism of labor leaders are 
equally hateful. What we want is the 
freedom to seek our own happiness in 
our own way so long as we do no injury 
to our neighbors. We crave no do- 
minion over others, and we resent their 
ambition to dominate over us. 

After the war Europe is going to be 
a hotbed of sedition. The terrible pov- 
erty and the grinding taxes are going to 
drive many into anarchy; and not a few 
of these will seek a refuge on our shores 
from their ills at home. These will bring 
with them their pernicious principles, 
and will diffuse them among our work- 
ing classes, and more still among the 
vicious idlers who infest our cities. 

The circumstances of this war are giv- 
ing to the Socialists a great advantage. 
Russia is in their hands in so far as it 
is not anarchistic. In France the So- 
cialist Briand has proved their strong 
man, and his great services to his coun- 
try will confer a new prestige on him 
and his associates. England has had to 
turn in her hour of peril to the fiery 
little Welshman, Lloyd-George, whose 
life has been one long fight against the 
House of Lords and the British aristoc- 
racy. The success of these men will 
encourage the Socialists in our own land. 

Our Constitution will be in peril from 
all sides. The people of substance, just- 
ly enamoured of its guaranties of life, 
liberty, and property, will support it to 
the last. Unhappily, the machinations 
of the predatory rich, who will abuse 
those guaranties in the future as they 
have in the past, and under the protec- 
tion of the law pile up vast, unearned 
fortunes, will continue to make those 
guaranties hateful to a public that has 
been robbed, and finds itself powerless 
to redress its wrongs. 











The fault here, however, it not with 
the Constitution. The powers which it 
grants to the government are ample. It 
is the laws that are antiquated and in- 
efficient. In the old days when men 
stood as individuals, competition and 
supply and demand were adequate to 
adjust values. Now our immense 
corporations eliminate competition, and 
supply and demand have little to do 
with prices. We have demonstrated 
the inefficiency of the anti-trust laws 
Trust after trust has been dissolved, and 
prices continue to soar. The dissolution 
of no trust has been followed by a cheap- 
ening of its product. Naught remains 
but government regulation. The doc- 
trine of laissez faire, so dear to Jeffer- 
son’s heart and entirely adequate in his 
day, must be abandoned. It is true that 
there are many perils in government 
regulation,—dangers of corruption, dan- 
gers of stupidity, dangers of arbitrary 
abuse of power; but all of these are less 
to be dreaded than the unbridled Satur- 
nalia of the predatory rich. 

In the early common-law days it ap- 
pears that almost every business was 
treated as public, and therefore subject 
to regulation. And there is much reason 
for the contention. To the traveler on 
horseback the services of the blacksmith 
are indispensable. Men must have food, 
and their is no reason why the man who 
has it for sale should not be compelled 
to serve all customers alike who are 
ready to pay. The innkeeper must not 
only furnish food, but prepare it. Why 
should the grocer be so independent? 
Save in tropical countries, clothing is es- 
sential to life; and it is hard to justify 
the rule that the man who has it to sell 
can leave one of his fellow citizens to 
suffer who has the means to buy. But 
in some way, which has perhaps never 
been explained, the courts receded from 
their original position, and made all 
businesses private, save a few, like those 
of innkeepers and common carriers, 
though it must be conceded that the 
price of food and raiment is more im- 
portant to the community than the cost 
of its carriage. A return to the old com- 
mon-law view may become essential. 
Various decisions of the Supreme Court, 
such as that holding that rates of in- 
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surance are a matter for public regula- 
tion, show a tendency that way. 

The dangers to the Constitution from 
unprincipled wealth are only indirect. 
It is forced to cling to that venerable in- 
strument as its only safety. It does not 
wish to attack it. Its only offense is 
that its misdeeds bring the Constitution 
into odium. 

It is different with the Socialists and 
with the majority of the leaders of or- 
ganized labor. The Constitution stands 
squarely in the way of the carrying out 
of their plans. They feel that they must 
get rid of it at any cost. In my own 
state two years ago the labor organiza- 
tions presented through the initiative a 
Constitutional amendment which provid- 
ed that the Constitution might be amend- 
ed in any number of particulars at any 
general election by a mere majority of 
those voting on the question. This, of 
course, meant the abolition of the Con- 
stitution. Yet a majority of our poli- 
ticians, in their anxiety to win the labor 
vote, announced their approval of the 
iniquitous scheme; and it was only by a 
comparatively narrow margin that con- 
stitutional government was saved to Ar- 
kansas. This shows how close we are 
to the abyss, how true is the saying that 
we used to consider something of a rhe- 
torical exaggeration,—“Eternal vigilance 
is the price of liberty.” 

As I have said, the Socialists are not 
like the anarchists, mere criminals in: 
purpose and intent. Many of their aims 
are laudable; only on account of the 
imperfection of human nature they. are 
mostly impracticable. 

In the eighteenth century, when the 
English common law was merely a far- 
rago of nonsense, a collection of arbi- 
trary rules, nearly all of which were an 
outrage on reason and justice, Black- 
stone gravely declared that it was the 
perfection of human reason. We must 
guard against such absurd conservatism. 
Many of the aberrations of the common 
law we have corrected, some remain yet 
to be dealt with; such, for example, as 
the rule that casts the burden of indus- 
trial accidents on the poor laborer, who 
has only the strength of his arms to 
stand between him and the starvation of 
himself and family, instead of casting it 
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upon the business, where it belongs. 
The judges who laid down this iniquitous 
rule did not intend any wrong; but they 
were members of the master class, and 
looked on such questions from the mas- 
ter’s standpoint. The unfortunate serv- 
ant was declared to have assumed the 
risk, when in point of fact it was cast 
upon him without his consent. At last 
our Employers’ Liability Acts are chang- 
ing this evil rule, and placing the results 
of industrial accidents where in justice 
they should fall. 

A danger to our Constitution lurks in 
the ultraconservatism of the courts. 
The Constitution is broad enough to 
meet all the exigencies of a civilization 
expanding along those lines of individual 
liberty which are our most precious 
heritage, and in defense of which we 
must stand ready to expend our last 
drop of blood and our last cent of treas- 
ure. But it could be construed, as some 
theologians have construed the beautiful 
gospel of Christ, until it ceases to be a 
living force and is converted into a be- 
numbing formula. 

In this respect Mr. Justice Holmes has 
rendered our country a service for which 
we should never cease to be grateful. 
First among our supreme judges he 
brought to that high tribunal a study of 
modern industrial problems, a realization 
of the fact that our conditions to-day 
necessitate a class of legislation which 
our forefathers would have looked on 
with abhorrence, and which was not 
needed or justifiable in their time. 
Largely under his influence our Supreme 
Court has changed from a highly con- 
servative to a liberal and progressive 
body. And whatever the merits in the 
objections to the confirmation of Mr. 
Justice Brandeis,—and I confess that I 
have not studied them sufficiently to 
form an opinion,—I predict that he will 
be a great power for good in the exalted 
seat that he has been called to fill. If 
he alone had the power of decision, he 
might be too liberal; but as it is, he can 
only give his colleagues the benefit of his 
extensive study of modern social prob- 
lems. 

If we undertake to make the Consti- 
tution a dam to stem the tide of human 
progress, we may be sure that it will be 
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swept away. It should not be an ob- 
struction. It should be the broad chan- 
nel, with high and well-defined banks, 
between which the stream of progress 
may flow on forever in calm and majes- 
tic strength. 

You cannot put aside a just demand 
by a refusal. Like Banquo’s ghost, it 
will not down, but will return to haunt 
you. Some of the demands of the So- 
cialists are just and practical. It is be- 
cause the German government has lis- 
tened to these demands—it is because it 
does so much for the people—that in this 
time of its supreme.trial it holds their 
allegiance despite its unspeakable crimes. 
If a carpenter in Frankfurt on the Main 
finds himself out of employment, he goes 
to the government labor bureau, and it 
finds him a job in Frankfurt on the 
Oder at the other extremity of the em- 
pire. The laborer can rarely hope to ac- 
cumulate a competency for his old age 
by the toil of his hands, and the specter 
of suffering and dependence in his de- 
clining years darkens his thoughts by 
day and haunts his dreams by night. 
German old-age pensions protect him 
from this calamity; and in many other 
ways the government looks after his 
health and comfort. It is not surpris- 
ing that men are willing to fight for a 
government that does so much for them, 
even though it places vexatious restric- 
tions upon their personal liberty. 

I do not mean to say that our govern- 
ments should adopt these socialistic 
measures. I have not studied their 
operation sufficiently to be justified in 
forming an opinion. But I do know that 
such matters should be carefully investi- 
gated, and that we should adopt the 
course that will redound to the greatest 
good of the greatest number. And I 
also know that while we have many rich 
men who use their wealth with a noble 
and far-sighted philanthropy perhaps 
unexampled in the history of the world, 
we have many others who should be 
made to realize that wealth has its obli- 
gations as well as its rights. 

We used to think that the authority 
of the government should be restricted 
as much as possible; and in the condi- 
tions existing in the early days of the 
Republic that was true. But in the 
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course of our unexampled industrial de- 
velopment it has became necessary to 
grant tremendous powers to the great 
corporations through which we have 
achieved it, and if these are to be effectu- 
ally controlled, enlarged authority must 
be conceded to state and Federal govern- 
ments, lest, like Frankenstein, we become 
the victims of the giants that we have 
called into being. Our land, once a 
homogeneous collection of free citizens, 
has become a country where prodigious 
corporations confront the public on the 
one hand, and confront on the other im- 
mense unions of labor, which are ready 
to fly at their throats. We are always 
on the edge of industrial conflicts that 
may at any time grow to such dimen- 
sions as to become a civil war. It is not 
sufficient to clothe our governments with 
the power to suppress such insurrections ; 
it must have the power to prevent them. 
The great corporations, which are essen- 
tial to our prosperity, must be protected 
against the ambition and passions of la- 
bor leaders, and at the same time they 
must be compelled to deal fairly with 
the public and to pay to their employees 
wages proportioned to the value of the 
product of their labor and to provide for 
them the best practical conditions for 
carrying on their work. Particularly 
must the government shield the women 
and children who work, not only against 
the maltreatment, but against the avarice 
of their masters. 

The old principle of laissez faire, which 
was adequate and wise in the days of 
Jefferson, must give way to enlarged gov- 
ernmental powers,—powers which at 
times may be abused, but which are better 
than the anarchy and civil strife, the vast 
strikes that disrupt the business of the 
whole country, which now threaten us 
every day. The courts must realize the 
changed conditions, and must not give to 
our Constitutions a construction so nar- 
row as to make them inadequate to meet 
the needs of the hour. These hidebound 
constructions are unnecessary and they 
imperil the existence of constitutional 
government. The constitutional guaran- 
ties must be maintained; but the only 
way to maintain them is to mold them to 
the requirements of modern civilization. 
They must be reins to guide thé chariot 
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of progress in the road of safety, not 
barriers across its track. 

We have developed industrially until 
we have outgrown our home markets, 
and now we must go out into the world, 
and compete with the other great manu- 
facturing nations. Industrial isolation 
has become as impossible as political 
isolation. We can no longer afford to 
muddle along in the old haphazard 
fashion. We must gird our loins for the 
struggle; we must co-ordinate our ef- 
forts; we must increase our efficiency in 
every way ; and the first requisite toward 
efficiency is to minimize the friction be- 
tween capital and labor by regulations 
just to both and vigorously enforced. 

Again and again of late we have had 
the disgraceful spectacle of corpora- 
tions raising the price of their commo- 
dities at the same time that they declare 
dividends of 50 and even 100 per cent. 
Competition no longer protects us against 
such outrages, and the strong arm of 
the government must be extended to 
shield the citizen from such extortion. 

The Constitution must not be convert- 
ed into a barricade behind which the 
predatory rich can entrench themselves 
in safety while they batten on the poor. 
Its purpose must be to secure as far as 
possible equal opportunities for all. In 
the old days everything that was required 
for this was that the government should 
hold hands off, and leave competition to 
do its work of weeding out the lazy and 
incompetent. The weaker the govern- 
ment the better, provided it was strong 
enough to maintain order. Now enor- 
mous accumulations of wealth in a few 
hands operating through immense cor- 
porations are in a position to crush the 
individual. In many fields competition 
has ceased to exist. To deal with the 
situation the hands of our Federal and 
state governments must be strengthened. 
But any strengthening of the hands of 
government is a misfortune. Power is 
always liable to abuse, and the greater 
the power the more certain is the abuse 
to follow. It is unfortunate that ‘the 
time has come when we must strengthen 
the government so that it may deal with 
the predatory rich on the one hand and 
the labor unions on the other. 

Mr. Lincoln said that it is doubtful 
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whether it is possible to devise a govern- 
ment strong enough to protect us from 
hostile invasion that would not be too 
strong for the liberties of the people. 
Now that we are brought face to face 
with the most terrible military power 
that the world has even known, we real- 
ize the truth of his foreboding statement. 
If Mr. Lincoln were here to-day, he 
would say that it is equally difficult to 
devise a government strong enough to 
protect us from the labor unions and 
the predatory rich that will not be too 
powerful for popular freedom to sub- 
sist. Yet to that Herculean task we 
must address ourselves. If we fall un- 
der the dominion either of the predatory 
rich or of the labor unions, we shall 
cease to be freemen, and life will no 
longer be worth living. Only the vig- 
orous exercise of governmental authori- 
ty can save us, and a government clothed 
with such powers is a constant menace. 

As the time has passed when we could 
sit upon our remote shore and watch 
without concern the struggles of the old 
world; so the time has gone when, re- 
lying upon our written Constitutions, we 
could safely intrust the conduct of gov- 
ernmental affairs to professional poli- 
ticians. If the government is to have the 
authority necessary to our protection in 
the stormy days that are to come, it must 
be administered by our best men; and, 
‘as in England, every man with anything 
at stake must be active in politics and 
forever vigilant. 

It is a great compliment to our noble 
profession that in the present crisis when 
the existence of freedom in the world 
is in peril, all those who are striving in 
the cause of liberty look to members of 
the bar for their salvation. England 
has been suspicious of lawyers, and 
rarely has a lawyer had a commanding 
place in her councils; but in this hour 


of her supreme trial it is to a little Welsh- 


lawyer that she looks for safety. Mr. 
Asquith, too, who threw in her lot with 
the Allies and who conducted her af- 
fairs so ably in the first two years of 
the war, is a lawyer. In France, M. 
Viviani, the prime minister at the be- 
ginning of the war, M. Briand, whose 
dauntless courage saved Verdun to 
France when the military authorities ad- 
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vised its abandonment in the face of the 
unexampled German onslaught, and M. 
Ribot, who is now guiding the destinies 
of the country, are all lawyers; and ap- 
parently it is the young lawyer Kerensky, 
Minister of War and Marine, who is to 
save Russia from anarchy, if she is to be 
saved at all. In Italy their strong man 
Sonnino is a lawyer; and even tyran- 
nical Germany has in Bethmann-Hollweg 
a lawyer for its chancellor. 

What a difference in a hundred years! 
At the time of the Napoleonic wars the 
members of the bar were almost ignored 
in the administration of the government. 
But during the century respect for the 
law and-for those who administer it has 
steadily grown until lawyers now guide 
the destinies of all the liberal nations, 
and even in autocratic Germany a lawyer 
holds the chief position in the adminis- 
tration, though it must be confessed that 
he is but the subservient tool of a des- 
potic master. 

In conclusion, I would say that in the 
years that succeed the war we may an- 
ticipate an even fiercer attack upon our 
Constitution. Sometimes it will be di- 
rect, as in the case of the anarchistic 
amendment that was almost adopted in 
my state at the dictate of the labor 
unions; but more often it will be aimed 
at the judges, who are its guardians. 
And while they are the guardians of the 
Constitution, they cannot protect them- 
selves from ribald assaults. The dig- 
nity of their position, the isolation from 
partisan strife in which {ft is their duty 
to live, preclude their entering the arena 
to protect themselves. Therefore, we, 
the members of the bar, must stand be- 
tween the watchdogs of the Constitution 
and the ravening wolves that would rend 
them limb from limb. We must cease 
to rely upon constitutional guaranties 
alone, and realize that a Constitution 
without men to uphold it is as useless 
as a fortress without a garrison. The 
time is coming when we must man the 
walls, and put forth all our strength to 
maintain those principles of individual 
liberty which we have inherited from 
our forefathers and which we must 
transmit unimpaired to our descendants. 
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THE subject of ex- 

, pert testimony 

has been worn 

threadbare by 

criticisms, argu- 

PiPTFt ments, and prop- 

ositions, so that 

only its warp and woof 

remain in good shape for 

fresh discussion; but this 

main body of the fabric still exists in 

all its strength, and will continue with 

us until law ceases to be administered. 

Why? Because the continued use of 

specially trained minds is constantly 

and absolutely necessary to our welfare 
and success in all the walks of life. 


No matter what subject is under con- 
sideration, there will always be the few 
persons skilled therein, upon whom the 
mass of humanity must rely for guid- 
ance or assistance; this is just as true 
in everything connected with the admin- 
istration of the law as in other direc- 


tions. Besides, no single individual or 
set of individuals can know or do all 
things ; wherefore, in the administration 
of the law, as well as elsewhere, one 
must continually look to sources outside 
of one’s self for help in many of the 
affairs of life. 

Scoff as much as you please about ex- 
perts, yet the fact will remain that the 
real expert will always be with you, and 
you will be only too glad to call upon 
him for the help that is within his ken, 
whenever the occasion shall arise. This 
very demand for sincere and competent 
persons will inevitably cause to - blos- 
som forth a small percentage of imita- 
tors who are neither competent nor 
sincere, yet who will have no difficulty 
in finding a market for their services 
among insincere or dishonest litigants, 


if only to create a conflict of testi- 
mony. 

The problem before us is not how to 
be the most vituperative critics of those 
whom we ourselves are generally not 
competent to judge, but how to best avail 
ourselves of the real help at hand, by 
discovering the fakers and by dispassion- 
ately weighing the opinions of the others. 
In other words, we need to learn how to 
test the ability of the skilled persons and 
how to avail ourselves of their skill. 
Right here it may be observed that 
neither legislation nor rule of court can 
make a person either capable or honest, 
although both may punish certain forms 
of dishonesty under certain circum- 
stances, not including the mere state- 
ment of opinions. 

Even the most compétent persons, 
judging with the best of intentions, may 
sometimes acquire opposite opinions 
based on identical conditions. A num- 
ber of years ago the writer, in the course 
of testing certain questioned documents 
submitted to him for examination in two 
unconnected cases and by different per- 
sons having wholly separate interests 
from each other, discovered that in each 
case a crime had been committed with 
similar instrumentalities and in similar 
ways; his curiosity being aroused, he 
then compared the results in the two 
separate cases and found that the actual 
perpetrator of the crime was the same 
person in both cases, although neither of 
the writer’s principals suspected this con- 
dition, nor was it necessary to the estab- 
lishment of the facts in either separate 
case. The writer, being uncertain as 
to his duty in the premises with re- 
gard to the exposure of the common 
criminal, organized a select judicial tri- 
bunal to pass upon the question ; he stat- 
ed the above facts and submitted the 
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same identical question to three expe- 
rienced and disinterested but widely 
separated judges, whose opinions were 
rarely reversed by the higher courts; 
these judges were experts both in the 
law and in professional ethics, and no 
one of them was told what the others 
thought. Judge A advised the writer to 
voluntarily expose the common crimi- 
nal; Judge B said “Volunteer nothing, 
and keep the cases separate;” while 
Judge C recommended the writer to fol- 
low either course. 

What would your finding be, learned 
reader, after hearing these three expert 
opinions,—and why? Would you con- 
demn the judges for not agreeing, when 
there was absolutely no dispute of fact? 
Of course not. Then extend your men- 
tal attitude to conflicting expert testi- 
mony, and do not condemn unless you 
learn positively that some one deserves 
condemnation, as by reason of incom- 
petence, insincerity, bias, or reckless- 
ness. 

If perchance the disagreement be- 
tween the witnesses be a contest be- 
tween experts on the respective sides, 
aiming at a personal victory for the one 
or the other, then a dignified and intelli- 
gent cross-examination will show their 
bias, and the disposition of their tes- 
timony will be easy; if, however, the 
experts on the respective sides merely 
disagree in their opinions, then you 
should ascertain on exactly what facts 
and conditions their respective opinions 
rest, so that you can compare the rela- 
tive values of such bases; if their dis- 
agreement be extended also to the basic 
conditions, then a suitable examination 
will determine which witness is quali- 
fied to ascertain these conditions, and 
which one is truthfully stating the facts 
that he is in a position to learn. Thus 
you will eventually drive the witnesses 
back from their mere opinions to their 
basic facts, and put them within the 
ban of perjury if they testify falsely as 
to those facts. 

It has been related of a clergyman 
and a layman who were dining together, 
that the layman asked the minister 
whether he did not find a lot of things 
in the Bible that he did not understand, 
—a condition that the reverend expert 





Case and Comment 






at once acknowledged. He was then 
asked, “Well, what do you do about it ?” 
The minister replied, “I simply do just 
as I would while eating a nice fresh 
herring. When I come to the bone I 
quietly lay it on one side, and go on en- 
joying the meal, letting any idiot who 
insists upon choking himself with the 
bone do so.” In the case of conflicting 
expert testimony, the situation may 
sometimes be clarified by ascertaining 
whether or not any of the witnesses 
have laid any “bones” on one side, and 
if so then by carefully examining the 
“bones,’—hoping of course that the re- 
sult be not disastrous to you. 

Do not assume that the opposing ex- 
perts are either corrupt or incompetent 
merely because they appear on opposite 
sides of a case, or merely because they 
differ from one another in their opin- 
ions; for many legitimate situations may 
account for such conditions. Such dif- 
ferences of opinion are of frequent oc- 
currence in the administration of jus- 
tice, wherever a point is to be passed 
upon by the action of the individual 
minds of two or more judges; in fact 
our whole judicial system is based upon 
such a mere head count in deciding all 
questions that may arise. Yet we ac- 
cept the results without even dreaming 
that the individual judges are either 
incompetent or corrupt. In the case of 
the expert witnesses we are not even 
bound by mere head count, but can, as 
before stated, readily get at the real 
values of the conflicting views, and thus 
derive light from both sides. 

The mere fact that the same number 
of expert witnesses often appears on 
each side of a case is ground only to 
criticize counsel; for it is well known 
to the legal profession that the number 
of experts secured by the side taking 
the initiative in that respect will be the 
guide to the number that the answering 
side will seek to procure, even if it be 
found necessary to slightly shift the 
bases of the opinions in order to accom- 
plish such purpose. Still, it is not the 
number of such witnesses that is the 
important factor, but the grounds upon 
which their opinions are based; and it 
is for us to analyze those basic reasons 
in order to determine the relative values 
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of the opinions. In doing this we must 
be careful to distinguish between such 
reasons as are really facts in the case 
and those which are not facts,—the two 
sets having different evidential weights. 

Expert witnesses are not entitled to 
be placed in a quasi judicial position 
until, or unless, the opposing litigants 
jointly agree to submit the disputed 
questions to them and to abide by such 
decision as they may reach after suita- 
ble tests of the subject-matters involved. 
In all other cases the witnesses should 
be kept on the same evidential plane as 
ordinary witnesses, and be allowed (by 
their testimony) to give all the assist- 
ance in their power, to aid in the intelli- 
gent determination of the question at 
issue by the established and ordinary 
judicial means. 

Nor can their status be safely made 
more or less official by means of legis- 
lative control, at least in the case of 
handwriting and document experts. This 
could only be made effective by some 
such means as an examining board, 
which necessarily would presuppose that 
the board members knew at least as 
much about the subject as any applicant 
who might come before the board. 
When it is considered that there are no 
schools of instruction for such experts, 
and that there are not enough qualified 
persons devoting themselves to the work 
in any state in the Union to even supply 
the membership for their state board, 
and that the number in the entire coun- 
try is so small that they must serve all 
over the country, the futility of such 
control is apparent. 

The compensation for expert testi- 
mony is an entirely improper inquiry so 
far as the mere fact, or the mere 


amount, thereof is concerned; if, how-. 


ever, it be to any extent contingent upon 
the result of the proceeding, then the 
fact becomes of importance as showing 
bias, and is therefore admissible on 
cross-examination. On the other hand, 
any attempted rate fixing—by whatever 
authority other than the expert himself 
—would be a vicious regulation that 
would defeat the very object of improv- 
ing the status of such testimony. Even 
in these days of growing paternalism, 
it will scarcely be contended that such 
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services can be required of one against 
his will, or that a less competent man 
can be forced on a litigant who is will- 
ing to pay for the best service procur- 
able. 

As to the manner of their employ- 
ment, an honest man gives honest serv- 
ice under all conditions, while a dishon- 
est man will find means to follow his 
habitual course. This applies not only 
to the experts, but also to the lawyers 
in the case; the honest lawyer will only 
seek the true facts from the expert, 
while the other one will go in to win. 
As before stated, legislation cannot cre- 
ate personal integrity where it does not 
otherwise exist; on the other hand (at 
least in the case of document experts), 
the writer knows that the expert’s find- 
ings often do not meet the employer’s 
hopes, and in his own practice this oc- 
curs in almost half of his cases. 

The legislature of Pennsylvania had 
recently before it a bill attempting to 
do the impossible, but fortunately it 
failed of passage. It was proposed to 
have all expert witnesses appointed by 
the court in which the suit was pend- 
ing, and prohibited such witnesses from 
being consulted, directly or indirectly, 
by or for the parties litigant; before 
such appointment was made the court 
had to be advised of the nature and 
scope of the desired inquiry, and had 
to decide whether or not the question 
was possible of expert investigation, 
and, if so, to what extent; then it was 
up to the court to designate the experts 
from lists submitted by counsel, or in 
total disregard thereof, and to limit and 
direct the investigation by the appointees 
and fix the time for the investigation to 
be made. 

For downright folly, the foregoing 
bill was entitled to the ne plus ultra 
banner. While recognizing the neces- 
sity for expert assistance, it at the same 
time denied that assistance at the very 
times when it was most needed, i. ¢., 
before the suit was begun, and before 
the various steps in such suit (if insti- 
tuted) were taken. 

One of the greatest of human rights 
is that of self-defense, which necessarily 
includes the right of investigation of 
seeming wrongs, and this often calls for 
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expert assistance. If inquiry showed 
that there was no wrong done, there 
would probably be no litigation begun; 
if, however, it established the contrary, 
and suit was entered, then by this bill 
the injured party would be deprived of 
the later assistance of the very experts 
whose skili alone enabled him to get at 
the bottom of the matter. Hence the 
litigant would either have to forego the 
preliminary aid, or the right to avail 
himself of it later on. 

The litigant would thus be practically 
forced to rely on his own ignorance in 
deciding his course of action. If he was 
willing to take a chance on beginning 
litigation while not fully informed, he 
would next have to decide—again in 
ignorance—as to the possible scope and 
limitations of expert investigation of 
the matter involved, and then apply to 
the court in charge of the case for the 
appointment of experts; thereupon the 
court, with similar lack of information 
on the point, would decide whether such 
questions were capable of expert inves- 
tigation, and, if so, to what extent. If 
experts were then appointed, there 
would be submitted to them only such 
questions and materials as had been 
selected by the parties and approved by 
the court; in other words, these un- 
skilled persons would direct and limit, 
in advance, the courses to be pursued in 
the investigation by the skilled persons 
whose technical aid they were seeking 
therein. The testing might require 
wider scope, longer time, different ma- 
terials, or other conditions, for its 
proper performance, yet these things 
would be determined without advice 
from the only persons competent to give 
it; the investigation (if ever made) 
would be done under improper submis- 
sion, and with hampered and obstructed 
means of fulfilment. 

The bill further provided that if the 
court declined to appoint any expert of 
your nomination, or any expert at all, 
then you could not call any experts of 
your own selection. This would not be 
giving you that due process of law to 
which you are entitled, for it would deny 
you the privilege of using such compe- 
tent witnesses as you might desire to 
call 
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The bill also sought to obtain the col- 
lective opinion of the appointed experts, 
ignoring the fact that of necessity the 
only valuable help must come from the 
individual skill of the several separate 
minds. Unless the entire material to 
be tested in the examination will be con- 
sumed or destroyed or wholly changed 
by the tests, it is always improper, and 
often impossible, for the experts to 
work on it simultaneously and in collab- 
oration; they should not even confer 
with each other in advance of testify- 
ing. If their several conclusions dif- 
fered, each man’s opinion should be 
rested upon the foundation he himself 
may have given for it, and be judged ac- 
cordingly, and should not be criticized 
by another expert acting as a sort of 
umpire, which is another anomalous 
regulation sometimes proposed; in fact, 
the critic-umpire-witness, besides being 
an insult to the public intelligence, 
would prove to be one of the greatest 
obstructions to the administration of 
justice that was ever devised, by pro- 
viding an open field for personal and 
professional pique, jealousy, or enmity, 
at the hands of a competitor and rival. 

The field of expert investigation is of 
unlimited breadth, and cannot but in- 
clude a lot of incongruous subjects 
which would be utterly impossible run- 
ning mates. Therefore it is improper to 
provide one set of regulations, statutory 
or otherwise, for more than one branch 
of the subject; nothing could be more 
impracticable than to combine document 
(including writing) experts in this re- 
spect with any other class,—even with 
medical experts,—although this is often 
thoughtlessly attempted, by the use of 
general terms. 

Many things have hereinbefore been 
pointed out as desirable to avoid. Now 
what can be safely adopted that will 
strengthen the warp and woof of ex- 
pert testimony and enable us to avail 
ourselves of its full and confessedly 
great value? In making such recom- 
mendations, the writer will confine him- 
self to that branch of the subject-matter 
with which he is thoroughly acquainted, 
both as a lawyer and as an examiner,— 
as counsel and as witness,—viz., the 
writing and document expert. 








Developing and Regulating Expert Testimony 


1. Far ahead of all else looms up per- 
sonal integrity, ou the part of counsel 
as well as on the part of witness; and 
this should be accompanied by intelli- 
gence and fairness on the part of both. 
This combination would result in a joint 
effort to attain the ends of justice, in- 
stead of merely trying to win cases. 

The remaining essentials are really 
few and simple, capable of ready regu- 
lation by statute or otherwise, and of 
easy application: 

2. The witness should be allowed to 
make use of all direct as well as all com- 
parative tests which he may deem neces- 
sary, provided he does not thereby de- 
stroy the identity of the document. In 
this connection, the same identical stand- 
ards of comparison ought to be used by 
all the experts, so as to give them the 
same means of forming a judgment, and 
prevent the respective sides from select- 
ing only such standards as seem to favor 
their own contentions. This could be 
accomplished by denying admission to 
expert testimony based wholly or in part 
upon documents that had not been sub- 
mitted to the opposite side for exami- 
nation by their witnesses. 

3. All examinations and tests should 
be made considerably prior to the time 
for hearing the evidence, so as to give 
ample time for the proper and conven- 
ient investigation of the documents by 
both sides. This could be accomplished 
by denying admission to any expert tes- 
timony based on documents unless ample 
opportunity had been given for such 
prior tests by both sides. Both this and 
the preceding requirement could be fur- 
ther enforced by refusing to admit in 
evidence for any purpose any such docu- 
ments—1. e., the questioned and the 
standards or test papers—unless such 
prior submission of them to the opposite 
side had been made. 

At this point the two sides of the con- 
troversy would find themselves in ex- 
actly similar positions for the expert 
determination of the disputed question, 
and their respective experts would like- 
wise be in similar positions, subject sole- 
ly to their relative skill and experience. 
Then let their skill be employed sepa- 
rately and ad libitum in making such 
tests as they deem needful, and this 
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branch of the case will then be ready 
for the hearing, at which— 

4. The qualifications and experience 
of the witness should be affirmatively 
shown, for the benefit of such persons 
as may be called on to consider the tes- 
timony of the witness, but who are un- 
acquainted with him. 

5. The witness should be required to 
state all of the facts and conditions dis- 
closed by his examination and tests of 
the papers that in his opinion have any 
bearing on the question in dispute; he 
should be required to explain the signifi- 
cance of such facts and conditions; he 
should be required to give all the rea- 
sons on which he intends to base his 
final expert opinion concerning the ques- 
tion submitted ; he should be allowed to 
illustrate his testimony in such manner 
as he may see fit; having done all of 
which, he should then state the con- 
clusion which he, as an expert, may 
formulate thereon. This’ should all be 
done in his direct examination, after 
which an intelligent and fair cross-ex- 
amination will inevitably show whether 
or not the witness knows what he is 
talking about, and whether he is treat- 
ing the matter in a fair or a biased man- 
ner. No incompetent or unworthy wit- 
ness could withstand such an ordeal, 
whereas the blackguarding and slurring 
treatment so often received would be 
either like pouring water on a duck’s 
back, or it really would tend to help him 
out of a hole by creating sympathy for 
him. 

By this time both sides would have 
gotten before the court all possible light 
on the subject, from the various wit- 
nesses, and would have established the 
truth or falsity, and the importance, of 
all the foundations for the expert opin- 
ions; they would have disclosed the 
strength or weakness of the several in- 
dividual opinions, and the fairness or 
unfairness of the witnesses expressing 

those opinions. 
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Reflection at McKinley’s Tomb on the | 


Present Crisis 


Enduring tomb that shields our martyred dead, 
ese circling walls proclaim a nation’s hope, 
That here forevermore shall wend the tread, 
Of unborn freemen, o'er this terraced slope, 
To view the crypt wherein McKinley lies, 
And here renew the tenets of our state, 
Again secure by his vast sacrifice, 


Beneath the cruel hand of wicked hate. 


The lessons of the dead shall give us heed, 
hat we may surely rise upon the dust 

Of souls we consecrate,—above our greed,— 

And learn to fashion laws and make them just. 

E Such was the height whereon McKinley stood; 

Alas the day when th’ assassin’s hand dismayed 
The universal heart of brotherhood, 

And left our nation crushed—but unafraid. 


For righteous law upheld by righteous pow’r, 

Shall triumph far beyond those savage men, 
Who strive by force to win a fancied hour, 

And capture fortune by illusive aim, 
The standards of our fathers, wrought in blood, 

In sacrifice, in tears, in human woe,— 
We shall not yield their plan of brotherhood, 

o those who scheme a whole world’s overthrow. 


A steadfast faith, our faith in human good, 
Shall quicken vast resources into pow’r, 

To spurn the proffered hands of those who would 
Compel unwilling men, but to endure;— 

To cause reluctant knees to cringe in fear, 
To feel the weight of arbitrary will, 

And crush those virtues which our hearts hold dear, 
Love, honor, freedom,—these our souls instil. 
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Without the vortex of the world’s great war, 

Our people, too complaisant, held apart; 
Viewing the conflict, neutral, as of yore, 

Nor sensing how they stood within their hurt. 
For nation neighbors nation in our time, 

Where speed has shrunk the ocean's vast expanse, 
Where trade is wedded in remotest clime, 

And feels the changed degrees of circumstance. 


When man or king, who breaks his plighted bond, 

Must feel the heavy hand of decent law, 
To stop his wilful way, nor go beyond 

The plain intent and deed which all foresaw. 
Might is not right if one must make it so, 

Thus taught the gentle Savior in His Word; 
Justice and truth shall yet subdue the foe 

ho seeks advantage by the flaming sword. 


To teach, to learn; to change, and teach again, 
hese are vicissitudes in earthly aim; 

Not what we will, nor must, but what we can, 

Best measures man’s endeavors and his fame. 
From out this great world-wreck of human strife, 

Must come evolving soon, the chastening rod, 
To prompt our minds from death, again to life, 

And seek anew, the Fatherhood of God. 

—wU. S. Johnston in Canton (Ohio) Repository. 
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Legal Training for Police Officers 


BY LEONHARD FELIX FULD, LL.M., PH.D. 
Assistant Chief Examiner, New York Municipal Civil Service Commission 


HE cop framed me.” 
“The officer threw the 
case.” These sentences 
or others conveying 
the same meaning are 

‘read by us in the 
newspapers almost 
every week, and are 
on almost every 
tongue when we lis- 
ten to those who are 
confined in our prisons for the deten- 
tion of prisoners awaiting trial. 

A careful investigation of cases will 
show that there is very little “framing” 
and very little “throwing.” The failure 
of the prosecution is much more fre- 
quently due to the policeman’s ignorance 
of the law than to wilful “throwing” and 
cases of unjust success of prosecution 
more frequently to an ambitious police- 
man’s ignorance of his proper function 
under the law than to wilful “framing.” 

The principal universities of the coun- 
try are beginning to recognize this fact 
and are attempting to supply this defi- 
ciency in our educational system. Har- 
vard has offered a very short course of 
lectures by two of the ablest authorities 
in the field of police administration in 
this country—Raymond Fosdick and 
Cornelius Cahalane. Columbia has of- 
fered a similar short course of lectures, 
which more than two hundred members 
of the New York police force attended. 
Northwestern University of Chicago has 
offered somewhat similar instruction to 
the members of the Chicago force. The 
University of California has formulated 
an elaborate course of instruction for 
men wishing to qualify themselves for 
police work. 

Each of these attempts is of interest. 
They point out an educational need and 
show the crude beginnings of a system 
of professional training for police of- 
ficers. None of them, however, is ade- 
quate for the accomplishment of its pur- 


. 
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pose, because the attendance in each case 
is voluntary, the cost to the members of 
the police force is large, and the curricu- 
lum is not thoroughly practical. 

Let us consider for a moment the 
problem of the legal training of police 
officers. Although it is not desirable to 
make of every policeman a trained law- 
yer, even if such a result were practica- 
ble, it is highly desirable that the superior 
officers of the police departments have 
a better knowledge of those principles of 
the law with which they come into con- 
tact daily. This instruction cannot be 
given to them by police officers whose 
knowledge of the law is almost wholly 
empirical, nor can it be given to them 
best by college professors whose knowl- 
edge of police work is wholly theoretical. 

This instruction should be given to 
them by men of broad university culture 
and special training in law and in politi- 
cal science. It should be given to them 
by men who have had in addition prac- 
tical experience in police work. It should 
be given to them without fee, charge, or 
expense to any police officer, since the 
benefit to the service resulting from this 
legal training of police officers will be 
immeasurably greater than the incidental 
benefit to the police officer in enabling 
him to secure promotion. And finally, 
if practicable, this training should be 
given to police officers without expense 
to the city. 

All of these conditions can be success- 
fully met by encouraging able, well-edu- 
cated, ambitious young police magis- 
trates to undertake this service instruc- 
tion of policemen in addition to the 
routine duties of a magistrate. In most 
cities the official duties of a police magis- 
trate do not occupy his whole time, and 
in those cities in which police magistrates 
are required to sit all day they alternate 
a cycle of days of service on the bench 
with a cycle of days of rest from their 
judicial duties. These men are admirably 
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suited by education and by experience to What city will be the first to replace 

undertake this important educational the régime of “case framers” and “case 

work. throwers” with an era of the “square 
What city will be the first to try this deal?” 

plan for promoting the efficiency of the 


police by increasing their legal knowl- {@6NHARD FELIX FULD 
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edge, without cost to themselves or to 
the city? 
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Private Rights and Government Control 


The view which prevailed a hundred years ago was that the primary rela- 
tion of the government to the conduct of the citizen was that of the police- 
man, to preserve the peace and regulate the activities of the individual only 
when necessary to prevent injury to other individuals or to safeguard the 
public; in short, to exercise what is comprehended under the term “police 
power.” It is true that the government was not rigidly confined to those 
limits, but whenever it undertook to go beyond them, it assumed the burden 
of showing clearly the necessity for so doing. The whole philosophy found 
its extreme expression in the Jeffersonian aphorism: ““That government is 
best which governs least; while Lord Macaulay's terse summary was: “The 
primary end of government is the protection of the persons and property of 
men.” 

Of course, with the tremendous increase in the extent and complexity of 
our social, economic, and political activities, alterations in the scope and 
additions to the extent of governmental operations become inevitable and 
necessary. To this no thoughtful person objects, but unfortunately the gov- 
ernmental incursions into the new territory are being extended beyond the 
limits of necessity, and even beyond the bounds of expediency, into the do- 
main of doubtful experiment. 

There is, to begin with, an increasing disposition to give authoritative 
direction to the course of personal behavior,—an effort to mold the conduct 
of individuals irrespective of their differing views, habits, and tastes, to the 
pattern which, for the time being, has received the approval of the majority. 
Under this process we are losing our sense of perspective. We are con- 
stantly bringing the petty shortcomings of our neighbors into the foreground 
so that the evil becomes overemphasized, while the noble proportions of the 
good are minimized by being relegated to the background. We have devel- 
oped a mania for regulating people. We forbid not only evil practices, but 
we are beginning to lay the restraining hand of the law upon practices that 
are, at the most, of only doubtful character. We not infrequently fail to 
distinguish between crimes and vices, and we are beginning almost to put in 
the category along with vices and offensive habits any behavior which hap- 
pens to differ from our own.—Hon. George Sutherland in Address as Presi- 
dent of the American Bar Association. 
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Some Early Laws of Georgia 


BY D. M. PARKER 


of the Georgia Bar 
HE charter for torical causes. In 1688 the Catholic 
Georgia, the monarch, James II., was expelled from 
youngest of the England, and it was thereafter provided 
4 English colonies by law that no Catholic should ever sit 
4 in North America _ on the throne or hold any civil or mili- 
4% and the last to tary office or sit in Parliament. It was 


2 lower the Colonial 
: flag, was sanctioned 
2 by King George 
Il., for whom the 
colony was named, 
on June 9, 1732. 
Under this charter 
twenty trustees named therein, together 
with others afterwards to be elected, 
were to constitute a body politic and cor- 
porate, to exist for a period of twenty- 
one years, to be styled, “The Trustees for 
Establishing the Colony of Georgia in 
America.” General James Oglethorpe, 
the real founder of Georgia, was the 
most famous member of the first board 
of trustees. The corporation was em- 
powered to use a common seal, make 
laws and establish courts, hold lands and 
hereditaments, and was clothed with all 
other powers necessary for the purposes 
outlined in the charter. It was vested 
with perpetual succession, but upon the 
expiration of the charter the government 
of the province passed directly to the 
King of England. To transact the or- 
dinary business of the trust, a common 
council was also appointed, and it was 
provided that all trustees and members 
of this council should serve without 
salary, fee, benefit, or profit of any kind. 
The corporation was duly authorized to 
frame such rules, regulations, and laws 
for the government of the colony, pre- 
scribing pains and penalties for infrac- 
tions, as were not repugnant to the laws 
of the realm. 
Under this charter and the laws en- 
acted by its authority, religious freedom 
was extended to all except Catholics. 
This discrimination was not because of 
religious prejudice, but was due to his- 





but natural that Englishmen should re- 
flect the spirit of the mother country in 
their colonial laws. To each man in the 
colony was allotted 50 acres of land, to 
be held, not in fee simple, but as a mili- 
tary fief. On the land each man was to 
plant one hundred white mulberry trees 
to every 10 acres. This was for the pur- 
pose of stimulating the silk industry. 
Women could not, except in certain con- 
tingencies, be landholders, and all grants 
were to be made in tail male rather than 
in tail general. The treaty negotiated by 
Oglethorpe with Tomo-chi-chi, the ven- 
erable chief of the Yamacraw Indians, 
in the month of May, 1733, and which 
was confirmed or ratified by all the other 
leading tribes in the colony, prescribed a 
scale of prices to be observed by all 
persons and traders in their dealings with 
the Indians. This treaty became the law 
of the colony in so far as it regulated 
prices for commodities to be exchanged. 
Under it a white blanket would be ex- 
changed for one buckskin, and a blue 
blanket for five buckskins; a gun for 
ten buckskins and a pistol for five. One 
buckskin was equal in value to two doe- 
skins. The most noteworthy legislation 
at this period of Georgia history was the 
law putting a ban on African slavery and 
on the importation of rum. Certain 
kinds of English light beers were admit- 
ted, but from 1733 to 1749 “not a drop 
of rum and not a shackle of servitude 
was tolerated within her borders.” 
Georgia was the first of all the colonies 
to legislate against rum and slavery. 
Slavery was finally admitted into the 
colony in 1749 because it was believed to 
be an economic need, but it came in un- 
der very stringent conditions. For in- 
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stance, a master was compelled to have 
one white servant to every four male 
slaves, and slaves could be taught no 
trade that would interfere with the call- 
ing of any white citizen in the colony. 
It was also provided that no slave should 
be inhumanely treated, and that all slaves 
should have moral and religious instruc- 
tion. A penalty of £10 was inflicted up- 
on any master forcing or permitting a 
slave to work on the Lord’s day, and a 
penalty of £5 for failure to require slaves 
to attend some church service on Sunday. 
Rum was also admitted about the same 
time, and in 1750 fee simple estates were 
substituted for estates in tail. 

In 1753, the charter having expired, 
Georgia passed under direct control of 
the Crown of England. The King at 
once announced that all laws enacted by 
the trustees would remain in effect for 
the present, and that no officeholders 
would be displaced. The following year, 
however, a new form of government, 
very much like that in the other colonies, 
was proposed. Under this a governor 
was appointed and a King’s council, con- 
sisting of fourteen members, twelve in 
ordinary and two in extraordinary com- 
mission, was likewise appointed by the 
King. The governor’s official title was 
“Captain General and Governor in Chief 
of His Majesty’s Province of Georgia 
and Vice Admiral of the Same.” He 
was to command all land and naval 
forces, appoint all officers of the militia 
and others not chosen directly by the 
Crown, approve or disapprove all mea- 
sures passed by the legislature, and pre- 
side as chancellor in a court of errors 
composed of himself and members of his 
council. The governor was the custo- 
dian of the Great Seal, was ordinary or 
probate judge in probating wills and 
granting letters of administration, was 
empowered to both convene and dissolve 
legislative bodies, and he issued writs of 
election and exercised the pardoning 
power for all crimes except treason and 
murder. 

Under the new plan a general assembly 
was also established and it consisted of 
two branches,—an upper and a lower. 
The King’s council constituted the up- 
per branch, while the house of assem- 
blies, composed of the representative of 
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the people, constituted the lower branch. 
There was a property qualification for 
suffrage. An elector or voter was re- 
quired to own 50 acres of land in the dis- 
trict, and to hold office as representative 
it was necessary to own 500 acres. A 
court of record was established, known 
as the general court, for civil business ; 
while criminal jurisdiction was given to 
a court of oyer and terminer, for which 
letters patent were issued. The judges 
for both courts being the same, the latter 
was eventually abolished. Court con- 
vened four times a year at Savannah, 
and the judge was called “Chief Justice 
of Georgia.” He received a salary of 
£2,500 a year, and had three assistants 
appointed by the governor, who served 
without compensation except in certain 
cases. 

Georgia’s first real legislature met at 
Savannah on January 7, 1755. Twelve 
acts were passed at this session. There 
was a pioneer assembly that met four 
years earlier, but it had no authority to 
enact laws. One of the first laws passed 
was an act providing for a currency un- 
der which paper bills aggregating £7,000 
were to be printed, issued, and circulated. 
A tax act was also enacted providing 
for the raising of revenues by a tax to 
be levied upon negroes, lands, and 
money. For the purpose of keeping the 
lighthouse on Tybee island in repair, an 
impost was to be levied on all vessels 
trading with the province. All planters 
were required by a law that was passed 
to inclose their fields with a fence at 
least 53 feet in height, and the legal rate 
of interest was fixed at 10 per cent. The 
first legislation in Georgia upon the sub- 
ject of slavery was also enacted at this 
session. Cruelty to slaves was prohibit- 
ed by an act containing the following 
sections : 


Whereas cruelty is not only highly unbecom- 
ing those who profess themselves Christians, 
but is odious in the Eyes of all Men who have 
any sense of Virtue or Humanity, therefore 
to restrain and prevent Barbarity being exer- 
cised towards Slaves, be it enacted by the 
Authority aforesaid, that if any person or per- 
sons whatsoever shall wilfully murder his own 
Slave or the Slave of any other person, every 
such person shall, upon conviction thereof by 
the oath of two witnesses, be adjudged guilty 
of Felony for the first offense and have the 
benefit of Clergy, making satisfaction to the 
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Owner of such Slave; but the second offence 
shall be deemed Murther, and the offender 
shall suffer for the said Crime according to the 
Laws of England, except that he shall for- 
feit no more of his Lands and Tenements, 
Goods and Chattels, than what may be suf- 
ficient to satisfy the owner of such Slave so 
killed as aforesaid. And in case any shall not 
be able to make the satisfaction hereby re- 
quired, every such person shall be sent to any 
Frontier Garrison of this Province, or com- 
mitted to the Gaol at Savannah, and there to 
remain at the public expense for the space of 
seven years, and to serve or to be kept to hard 
labour; and the pay usually allowed by the 
public to the Soldiers of such Garrison, or the 
profits of the Labour of the Offender, shall 
be paid to the owner of the Slave murdered. 

And if any person shall, on sudden heat or 
passion, or by undue correction, kill his own 
Slave, or the Slave of any other Person, he 
shall forfeit the sum of £50 sterling. 

And in case any person or persons shall 
wilfully cut the tongue, put out the eye, or 
cruelly scald, burn, or deprive any Slave of 
any limb or member, or shall inflict any other 
cruel punishment other than by whipping or 
beating with a horsewhip, cowskin, switch, or 
small stick, or by putting irons on, or con- 
fining or imprisoning, such Slave, every such 
person shall for every such offence forfeit the 
sum of £10 sterling. 


It is probable that no subject-matter 
has been the basis of more legislation for 
the time that it existed in Georgia, than 
slavery. In addition to the first act 
partly given above, a great many laws 
were made all along, from time to time, 
dealing directly with the matter of slav- 
ery in some form. Many cruel and op- 
pressive laws were passed, but we find 
along with these others that were un- 
questionably for the best interests of the 
slaves, and laws that were for their 
special relief and benefit. The sub- 
stance of the most important laws on this 
subject that were made while Georgia 
was a colony is as follows: A slave was 
not allowed to be absent from the planta- 
tion or town where he belonged without 
a ticket, and if found away from his 
proper place without the necessary 
ticket, he could be punished by any white 
person. Slaves could not buy or sell 
provisions or other articles without a 
ticket. Patrols were organized through- 
out the colony, under laws providing for 
them, under the duty to ride on certain 
specified nights into the villages and 
around the plantations, and if any slaves 
were found abroad without a proper tick- 
et, to punish them by whipping. These 
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patrol laws in different forms existed 
until slavery was finally wiped out. A 
slave might be lawfully killed for strik- 
ing a white person. More than a dozen 
offenses, when committed by a slave, 
were punishable by death, and one of 
the most trivial of these capital crimes 
was the destruction by burning of stacks 
of rice or stores of tar, or other similar 
valuable commodities. All negroes, mu- 
lattoes, mestizos, and other persons of 
color, except Indians on good terms with 
the colony, were presumed by law to be 
slaves, but this presumption was rebut- 
table upon the making of satisfactory 
proof to the contrary. The legal work- 
ing day for a slave, established by law, 
was sixteen hours. Free negroes were 
also included under most of the slave 
regulations. Probably the most barbar- 
ous of all these early slave laws was the 
act providing that a slave might be tried 
for a capital offense by two justices of 
the peace and three freeholders, or, the 
law offering rewards for the scalps of 
slaves who had escaped beyond the 
Florida boundary. It is refreshing to 
know that most of the harshest provi- 
sions of these first laws were repealed by 
1765, after being in force for only ten 
years. After Georgia became a state, 
sometime between 1775 and 1800, a law 
was passed punishing “any free person 
of color inveigling or enticing away any 
slave,” by confinement in the penitentiary 
for one year, and providing further that 
such person should also be sold into 
slavery at the expiration of his imprison- 
ment. This latter provision was repealed 
by Act of 1824. 

In addition to the early slave laws, 
there are many interesting ancient rec- 
ords, laws, and documents also found 
in Georgia. There are grants to lands 
in Camden county made by King George, 
properly recorded on the deed records, 
in which the grantor reserved all gold 
and silver and white pine timber that 
might be found upon the lands. An act 
to prevent clipping and mutilating the 
current coin of the state was passed in 
February, 1789, and the punishment pro- 
vided was £100 for the first offense and 
death for the second. The case of the 
State v. John Jones, charged with cattle 
stealing, was tried in Camden county 
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before Judge George Jones, in 1805, and 
upon a verdict of guilty the following 
judgment was rendered: 


Ordered that the prisoner be taken from the 
bar to the common gaol, there to remain, and 
to be taken from thence to-morrow to stand 
in the pillory for the space of two hours, and 
immediately thereafter publicly to receive 
thirty-nine lashes on his bare back, and to be 
branded with a hot iron on the right shoulder 
with the letter “R,” and to receive thirty-nine 
lashes on the bare back at the same place on 
Saturday, the 27th instant, between the hours 
of 10 and 12 o'clock, and also publicly to re- 
ceive thirty-nine lashes on his bare back on 
Monday, the 29th instant, between the same 
hours and at the same place, and to be im- 
prisoned for ten days thereafter and then dis- 
charged for payment of fees. 


Another defendant, Samuel King, con- 
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victed of perjury at same term of the 
court, was sentenced as follows: 


It is ordered that you, the said Samuel King, 
do pay a fine of £20, equal to $88.80; that you 
also be confined in the common prison of this 
county for the space of six months, to com- 
mence from this day; to wit, the 7th day of 
March, in the year one thousand eight hundred 
and five; that you henceforth be infamous and 
incapable of giving your oath in any of the 
courts of record in this state, and if after the 
expiration of the said confinement you have 
not goods sufficient to satisfy the said fine of 
£20, it is ordered that you be set in the pillory 
in front of the said common prison and there 
to have both your ears nailed. 


A MAfa hey 


V acation 


Written at Long Beach, California, 
August 22, 1917. 


Vacation time is nearly gone, 
We'll soon be starting home; 
No more marching on the pike, 
No more diving through the foam. 


Vacation days are nearly gone, 
We sure are feeling grand; 

No more boating on the bay, 
No more picnics on the sand. 


Vacation days will soon be gone, 
We’ve nearly lost our frown; 

No more sunning on the beach, 
No more tanning brown. 


We'll soon “resume” the bench; 
The bailiff’s cry, “Please stand!” 
The clerk will “call the roll,” 
The witness “raise his hand.” 


The lawyers argue knotty points, 
The steno. make her dash and dot; 
And clients watch with anxious look 
To learn what fate the law has brought. 


But through the constant grind 
That keeps us full employed, 

We live in thought once more 
The scenes we've here enjoyed. 


Vacation days are gone, 
We're now on Utah sod; 

No more old ocean’s waves 
Shall speak to us of God. 


But mountains high and grand, 
And church and temple fair to see 
Shall fill the place of ocean’s roar 
And stay our minds on Thee. 
—Hon. George F. Goodwin. 





Specific Performance of a Gift 


BY WALTER H. ANDERSON 
Of the Pocatello (Idaho) Bar 


of land with B and 
there measures off an 
acre of land by metes 
and bounds, can B 
under any circum- 
stances exact a speci- 
fic performance from 
A, there being no 
writing, no considera- 
tion whatever for the transfer, but just 
a plain parol gift of land? 

The chances are that if you present this 
question to almost any lawyer you will 
be answered in the negative, and you will 
be cited to the Statute of Frauds, which 
as enacted by the English Parliament 
reads: 


All leases, estates, interests of freehold or 
terms of years or any uncertain interest of, 
in, to or out of any messuages, manors, lands, 
tenements, or hereditaments, made or created 
livery and seisin, or by parol, and not put in 
writing and signed by the parties so making or 
creating the same or their agents thereunto 
lawfully authorized by writing, shall have the 
force and effect of leases at will only, and 
shall not either in law or equity be deemed 
or taken to have any other or greater force 
or effect, any consideration for making any 
such parol leases or estates, or any former 
law or usage to the contrary notwithstand- 
ing. 


This statute is in force in most states 
of the Union by enactment in substan- 
tially the form set out, and in New 
Mexico it has been held to be in force 
without enactment.? 

It would seem from the foregoing that 
a negative answer to the interrogatory 
propounded would be sustained by the 
statute beyond question. 

But let us suppose that after A has 
surveyed off the acre of land B enters 
thereon, takes possession thereof, and 
erects a house at a cost of $2,000, and 


the value of the acre of land is thus en- 


1Sec. 1, Stat. 29 Car. II. 
os Childers v. Talbott, 4 N. M. 336, 16 Pac. 


hanced, and the whole property, consist- 
ing of the acre of land and improvements, 
has attained a value of several thousand 
dollars, and that B has occupied the 
house, paid the taxes thereon, claimed it 
to be his property for a period of two or 
three years; and then A decides he will 
decline to make good his gift to. B and 
demands possession of the property. 
The question then is, Can B under this 
statement demand a specific performance 
of the gift? It would seem the statute 
would force an answer to this question 
in the negative, and it is asserted that 
most lawyers would so answer the ques- 
tion offhand were it presented to them. 

Every legislative enactment is fitted in 
the system of jurisprudence of which it 
becomes a part by interpretation of its 
meaning by the courts. Sometimes it 
seems that the courts go to the extent of 
adding salutary amendments to the stat- 
ute to meet the contingencies arising after 
its enactment and unanticipated by the 
lawmakers. This is forced upon the 
courts to prevent a gross miscarriage of 
justice. Statutes of any system of juris- 
prudence consist of acts of the legislative 
body as they come from the hand of the 
lawmakers,* while construction of those 
acts becomes the statute law of the 
sovereign, and thus it is seen there is a 
difference between statutes,* and statute 
law. 

In other words, certain exceptions to 
the rules enacted by the statute are en- 
grafted upon it by judicial decision, and 
when such decisions are announced they 
have the same effect as an amendment 
enacted by the legislative body of the 
state. Statutory enactments are nothing 
more or less than rules of law declared 
by the legislative body to supply rules of 
action where none exist, or to modify 


3 People v. Collins, 3 Mich. 343; Thorne v. 
Cramer, 15 Barb. 112. 

Ibid. See also Douglas v. Pike County, 
101 U. S. 677-687, 25 L. ed. 968-971 

5 Douglas v. Pike County, supra. 
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those that are in existence. Exceptions 
thus brought into existence by judicial 
sanction should be applied freely, rather 
than in a restricted way. 

It is believed this applies to rules of 
law existing by virtue of statutory enact- 
ment, or by force of the common law. 
Sound exceptions to any general or tech- 
nical rule usually represent the progress 
or advancement made since the an- 
nouncement or enactment of the rule. 
They have come into existence to pro- 
mote justice, and prevent injustice in the 
name of justice, therefore it is thought 
the courts in establishing such exceptions 


are to be commended; especially is this 


§ 1 Kent, Com. 447; People v. Collins, supra. 

7 Kinsell v. Thomas, 18 Cal. App. 683, 124 
Pac. 220; Bakersfield Town Hall Asso. v. 
Chester, 55 Cal. 102; Anson v. Townsend, 73 
Cal. 417, 15 Pac. 49; Neale v. Neale, 9 Wall. 
1, 19 L. ed. 590. See also Tonseth v. Larsen, 
69 Or. 387, 138 Pac. 1080 (while the relief is 
denied in this case, the doctrine is recog- 
nized); Thayer v. Thayer, 69 Or. 138, 138 
Pac. 478; Wainwright v. Talcott, 60 Conn. 
43, 22 Atl. 484; Galbraith v. Galbraith, 5 Kan. 
402. It is thought that these authorities will 
suffice to establish the rule, yet this number is 
= one half of the cases that establish this 
rule. 

8 Slonigler v. Slonigler, 161 Ill. 270, 43 N. E. 
1111; Wooldridge v. Hancock, 70 Tex. 18, 6 
S. W. 818. 

8 Anson v. Townsend, 73 Cal. 417, 15 Pac. 
49; Price v. Lloyd, 31 Utah, 86, 86 Pac. 767, 
8 L.R.A.(N.S.) 870; Young v. Crawford, 82 
Ark. 33, 100 S. W. 87; Logue v. Langan, 81 
C. C. A. 271, 151 Fed. 455. See also the case 
of Barrett v. Schleich, 37 Or. 613, 62 Pac. 
792 (where slight improvements were held 
sufficient to sustain the rule and entitled the 
donee to a decree of specific performance, the 
improvements being a home for the donee, and 
thus serving all purposes of more valuable im- 
provements ). 

See also Wells v. Davis, 77 Tex. 636, 14 S. 
W. 237; in this case improvements of the 
value of $187 were sufficient to entitle the 
donee to a decree of specific performance for 
a tract of land worth $400. 
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true when the fact is kept in view that 
no legislative body will ever have fore- 
sight to enact a code of laws covering 
all phases of legal controversies that 
arise in the social and commercial inter- 
course of society. 

If the Statute of Frauds had a provi- 
sion at the conclusion of § 1 as follows: 
“Provided, that this section shall not ap- 
ply to parol gifts of land where the donee 
has taken possession thereof and erected 
permanent and valuable improvements 
thereon,’—there would be little occasion 
for deliberation to reach a decision that 
B would compel A by a specific perform- 
ance to make good his gift and make a 
deed to the acre of land. 

The Statute of Frauds contains no 
such provision, but the courts have very 
justly in effect added such a provision to 
the statute, and it is a rule of almost uni- 
versal recognition that if a person gives 
a parcel of land by parol to another and 
possession is taken thereof by the donee, 
and improvements erected thereon on the 
faith of the gift, and the improvements 
are valuable and of a permanent nature, 
the gift will be specifically performed.” 

Of course, as stated above, the donee 
must take possession of the land,’ and he 
must make valuable improvements of a 
permanent nature thereon.® 

Thus, it may safely be asserted that 
there can be a specific performance of a 
gift, even though the subject-matter of 
the gift is real estate and the gift exists 
m parol only, and such a transaction will 
pass title to land, the Statute of Frauds 
to the contrary notwithstanding. 











The Use of Seals 


BY ELMER W. SAWYER 
of the Maine Bar 


IGILLUM est cera im- 
pressa, quia cera sine 
impressione non est 





75 Sigillum.” This defi- 
“/nition by Lord Coke 
(3 Inst. 169) has 


been adopted as the 
common-law _ defini- 
tion of a seal. 

It is interesting to note that at the 
time Lord Coke defined a seal in these 
terms no act of Parliament nor a de- 
cision of the court had determined what 
constituted a seal. It is probable that 
his opinion was founded on the practice 
of the country in his day. 

In New York and most of the north- 
ern states the courts have held that a 
seal is an impression upon wax, wafer, 
or some other tenacious substance capa- 
ble of being impressed, or printed. War- 
ren v. Lynch, 5 Johns. 239; Meredith v. 
Hinsdale, 2 Caines, 362; Mill Dam 
Foundry v. Hovey, 21 Pick. 417. 

But in Pennsylvania, New Jersey, and 
in the southern and western states it is 
generally held that a printed or written 
scroll opposite the signature is a suffi- 
cient seal. Taylor v. Glaser, 2 Serg. & 
R. 503; M’Dill v. M’Dill, 1 Dall. 63, 1 
L. ed. 38; Duncan v. Duncan, 1 Watts, 
322; Force v. Craig, 7 N. J. L. 272. 

The custom of impressing the wax 
with a ring has existed from time im- 
memorial. Tamar exacted of Lord 
Judah his signet or seal as a pledge of 
his identity and fidelity. “And he said, 
What pledge shall I give thee? And 
she said, Thy signet, and thy bracelets, 
and thy staff that is in thine hand. 
, .” Genesis, xxxviii. 18. 

It seems that from a very early date 
monarchs could act only through. their 
official seals. “Write ye also for the 
Jews, as it liketh you, in the King’s 
name, and seal it with the King’s ring; 
for the writing which is written in the 
King’s name, and sealed with the King’s 


ring, may no man reverse.” Esther, 
viii. 8. “And he wrote in the King 
Ahasuerus’s name, and sealed it with 
the King’s ring. .” Esther, viii. 
10. 

In Jones v. Logwood, 1 Wash. (Va.) 
42, it is stated that at one time the im- 
pression was made with the eyetooth. 
It has been explained that the phrase, 
“T will prove it to your teeth or by your 
teeth,” can be traced to this custom. It 
has also been supposed that “the cutting 
of the eyetooth” alludes to this custom, 
and means that the cutting of eyeteeth 
denoted the arrival at the age of discre- 
tion, as thereafter the teeth could be 
used to seal contracts. 

“The earliest mode of commerce be- 

ing by barter or exchange of a cow or 
sheep for some other commodity, it is 
supposed that the image of these animals 
stamped upon leather or other yielding 
substance by wood or metal constituted 
the first currency, as well as the first 
use of seals; next, the impression was 
made upon metals, certain superscrip- 
tions indicating the value of the coin, 
as a Napoleon or a Washington. 
Next, contracts were attested by seals, 
either where chirography was not 
known, or where the party could not 
write his name.” Lowe v. Morris, 13 
Ga. 147, citing writings of Lord Hale 
and Baron Gilbert. 

The original purpose of a seal was to 
establish identity. The signature was 
nothing; the seal everything. In this 
connection it is interesting to consider 
the illustration furnished by the death 
warrant of Charles the First. On this 
warrant there are forty-nine signatures. 
Each signature is sealed, and no two 
seals are alike. This is a striking illus- 
tration of the purpose of seals and the 
way in which they served that purpose 
as late as 1648. 

For a great many years the seal has 
not been used as a source of identifica- 
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tion. When the custom originated, very 
few people could read and write. In 
those days of ignorance, to be able to 
read and write would save a felon’s 
neck. Then the signature was nothing; 
the seal everything. Now, thanks to tlie 
advancing intelligence of the age, the 
signature is everything, and the seal 
nothing. The only reason ever urged at 
this day why a seal should give greater 
evidence and dignity to writing is that 
it evidences greater deliberation, and 
therefore should impart greater solem- 
nity to instruments. 

We know, however, that the art of 
printing has done away with this argu- 
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at the time of their execution, but even 
merchants and business men are adopt- 
ing the same practice in respect to their 
notes. 

The truth is, this whole subject is 
founded upon the usage of the times. 
The letters, L. S., mystic to the unini- 
tiated, imprisoned in the serpentine 
folds of a scroll, have become equipo- 
tent with elaborate coats of arms copied 
from devices engraven on the shields of 
knights and noblemen, princes and po- 
tentates. They have become equipotent 
because both have become worthless. It 
is strange that all distinctions and tech- 
nicalities growing out of the use of seals 


ment. Not only are all official, and most 
individual, deeds, with the seals ap- 
pended, printed previously, and filled in 


are not summarily abolished. 
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The Real and the Ideal 


It is possible the world may yet find some compensation for the untold 
agony of the present war, in the silent influences it is setting at work to 
limit the absolutism of imperial power in the countries where it has hitherto 
prevailed, and so advance the sway of free institutions, like a vast flood drift- 
ing Russia, for instance, towards democratic methods, and otherwise loosing 
mighty agencies to the same end. In affairs of state, it is not the many who 
do the wrong. It is the few. I hope and am inclined to believe that when 
the war is over, European institutions will be more representative of the 
people, will feel the influence of the popular will more directly, than ever 
before. 

In government, as in other fields, is it too much to hope that in the future 
the ideal will enter more into the actualities of life; that its value will more 
and more be tested by its tendency to realize itself in service to mankind? 
An ideal which does not forever seek to become real is not an ideal, it is a 
dream. 

Why may not the world learn more and more to lift the realities of life, 
alike in national and in personal affairs, to a higher plane, into the ideal 
realm which includes the best of all these; which adopts as part of itself the 
science that exalts, the philosophy which is the love of wisdom, the religion 
which listens to the voice of the divine command, as in the fine statue of 
Robert Burns at Edinburgh the poet stands listening to the winged spirit of 
Scottish poetry?—Hon. Joseph W. Symonds. Remarks before Maine State 
Bar Association. 
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Is a Charge of Disloyalty or 
Sedition Libelous? 


T° CHARGE one with being a spread- 
er of distrust, discontent, and sedi- 
tion is held libelous per se in the Michi- 
gan case of Van Lonkhuyzen v. Daily 
News Co. 161 N. W. 979, L.R.A.1917D, 
855, which further determines that one 
is not justified as matter of law in charg- 
ing with sedition a resident alien who, 
after publishing a newspaper article ac- 
cusing the press of whipping up public 
sentiment on one side in the Lusitania 
controversy and charging partiality in 
shipping munitions to the allies, circu- 
lates a petition to the President to do 


everything possible to stop the exporta- 
tion of munitions and the propagation of 
hostile utterances in public life and to 
see that the investigation of the Lusitania 
incident be all sided. 

In discussing the right of petition 
the court, speaking through Kuhn, Ch. 
J., observes: “One of the very safe- 
guards of our liberties and institutions, 
and which has been zealously guarded by 
the founders of this Republic, was the 
right of its citizens to petition. What- 
ever may be said of the propriety of a 
man who is not a citizen of this country, 
and who has simply expressed a desire 
to become such, to circulate a petition 
addressed to the President and have citi- 
zens generally sign it, it does not follow 
that such conduct necessarily justifies his 
being called a spreader of sedition. It is 
said that the controversy here involved a 
political question, rather than a legal one. 
It is true that political issues were in- 
volved upon which the defendant differed 
from the plaintiff, but it must also be 
said that mere differences as to political 
or international policies do not neces- 
sarily justify libelous attack. It might 
well be said here, as was said by the court 
in the case of Press Pub. Co. v. Gillette, 
148 C. C. A. 388, 229 Fed. 112: “It 
would involve the prescribing of a novel 
rule of conduct in this country to hold 
that, in time of peace, criticism of the 
policy and conduct of an administration, 
even though severe, bitter, and vehe- 
ment, is ‘traitorous and treasonable.’ ” 

The newspaper article was published 
— petition was circulated in June, 

15. 

“Words written or printed,” it is stat- 
ed in 25 Cyc. 250, “may be libelous and 
actionable per se, that is, actionable 
without any allegations of special dam- 
ages, if they tend to expose plaintiff to 
public hatred, contempt, ridicule, aver- 
sion, or disgrace, and to induce an evil 
opinion of him in the minds of right- 
thinking persons, and to deprive him of 
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their friendly intercourse and society, 
even though the same words, if spoken, 
would not have been actionable.” 

Under this principle, it is said in the 
note accompanying the Van Lonkhuyzen 
Case in L.R.A.1917D, 855, a publication 
imputing disloyalty may be actionable 
per se, although it does not amount to a 
charge of a criminal offense. Hence, 
it is libelous per se to publish of one 
that he is a “man who reviled U. S. 
flag,” “who denounced Old Glory as a 
dirty rag,” a “red-tinted agitator,” voic- 
ing “constructive sedition and treason,” 
keeping “beyond the last border of un- 
loyalty and indecency” by “denouncing 
Old Glory as a dirty rag,” and “wanton- 
ly insulted the symbol of a patriotic al- 
legiance.” Wells v. Times Printing Co. 
(1913) 77 Wash. 171, 137 Pac. 457. 
Such language, the court said, required 
no innuendo to construe its meaning as 
intending to bring the individual of 
whom it was written into public hatred, 
contempt, and ridicule, expose him to 
public hatred, scorn, and shame, and 
cause him to be shunned and avoided by 
his fellows. 

So also to publish of one that he is a 
“dangerous, able, and seditious agita- 
tor” is libelous per se. Wilkes v. Shields 
(1895) 62 Minn. 426, 64 N. W. 921. 
The court stated that a seditious agita- 
tor can be neither a good citizen nor a 
fit associate for honorable men. The 
obvious meaning of the words, “a sedi- 
tious agitator,” as they would naturally 
be understood by ordinary men when 
published in reference to another, is that 
he is a disturber of the public peace and 
order, a subverter of just laws, and a 
bad citizen; and so the publication of 
such a charge is clearly libelous and 
actionable per se. 

But to charge one with taking part in 
a revolt or revolution within a foreign 
government is held not libelous per se, 
in Crashley v. Press Pub. Co. (1904) 
179 N. Y. 27, 71 N. E. 258, 1 Ann. Cas. 
196, in the absence of an allegation of 
the existence of some statute making 
such an act a treasonable offense and 
prescribing pains or penalties for the 
commission of the crime. 
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Permissible Contracts With 
Alien Enemies. 


A*® EXCEPTION, it is stated in 
L.R.A.1917C, 669, to the general 
rule that contracts between citizens of 
enemy states are void, is made in the 
case of contracts arising out of licensed 
intercourse. Suckley v. Furse (1818) 15 
Johns. 338. Contracts made with an 
enemy under the license of the govern- 
ment are valid; and may, in certain 
cases, be enforced even during the war; 
and that, too, whether the contract 
arose directly or collaterally out of such 
licensed trade. Crawford v. The Wil- 
liam Penn (1819) 3 Wash. C. C. 484, 
Fed. Cas. No. 3,373. So a contract 
made with an alien enemy by the owner 
or master of a cartel vessel, in relation 
to the navigation of that vessel upon the 
service in which she is engaged, is valid. 
Crawford v. The William Penn (1815) 
1 Pet. C. C. 108, Fed. Cas. No. 3,372, 
s. c., on subsequent hearing (1819) 3 
Wash. C. C. 484, Fed. Cas. No. 3,373. 

Another exception is made in the case 
of a ransom bond given to an enemy to 
procure the discharge of property or 
person captured. Crawford v. The Wil- 
liam Penn (1819) 3 Wash. C. C. 484, 
Fed. Cas. No. 3,373. 

The ransom of a vessel and cargo cap- 
tured by an enemy is held a lawful con- 
tract in Goodrich v. Gordon (1818) 15 
Johns. 6. 

Contracts made by persons in the 
enemy’s country are not invalid as vio- 
lating the nonintercourse rule. Hence 
the prohibition of commercial inter- 
course between citizens of belligerent 
countries is held in Kershaw v. Kelsey 
(1868) 100 Mass. 561, 97 Am. Dec. 
124, 1 Am. Rep. 142, not to extend 
to agreements made in the enemy’s 
territory between two persons being 
there for the leasing of real estate 
therein, the payment of rents there out 
of the products of the land, or the de- 
livery of and payment for personal 
property already upon the demised 
premises, and to be used thereon. 

Prisoners of war in the country of 
the enemy may contract for necessaries. 
Crawford v. The William Penn (1819) 
3 Wash. C. C. 484, Fed. Cas. No. 3,373. 
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And the indorsement of a bill of ex- 
change negotiated by a prisoner of war 
in the enemy’s country to an enemy gives 
the indorsee a right to sue thereon after 
the restoration of peace. Antoine v. 
Morshead (1915) 1 Marsh. 558, 6 Taunt 
237, 128 Eng. Reprint, 1025, 16 Revised 
Rep. 610. 

It is said that the master of a vessel 
in an enemy’s country may hypothecate 
the vessel for money advanced to return 
home, though the original voyage was 
broken up by capture and the compul- 
sory sale of the cargo. Crawford v. The 
William Penn (1819) 3 Wash. C. C. 
484, Fed. Cas. No. 3,373. 

It has been held also in Kershaw v. 
Kelsey, supra, that an agreement made in 
the enemy’s territory to pay money there 
out of funds accruing there, and not 
agreed to be transmitted from within 
our own territory, is valid; in such a 
case the rule of public policy which for- 
bids during war that money or other re- 
sources shall be transferred so as to aid 
or strengthen the enemy is not applic- 
able. 


Legal Aid Afforded by Patriotic 


Lawyers. 


BAR Associations and Legal Aid So- 

cieties have found opportunities for 
patriotic and disinterested service in 
giving gratuitous advice and legal as- 
sistance to enlisted men, and in aiding 
the public authorities in the administra- 
tion of the several laws passed as war 
measures. 

The bar of the city of New York, 
acting through a war committee, have 
performed numerous services for the 
men who. will form our armies. “The 
services thus performed,” states Henry 
W. Taft, chairman of the committee, 
“have included the settlement of claims 
arising out of leases and other contracts, 
the collection of claims due, the draw- 
ing of wills and trust deeds, advice with 
reference to real estate and partnership 
matters, and rights under insurance pol- 
icies and adjustment of domestic com- 
plications of various kinds. 

“Probably the most arduous, and at 
the same time the most useful, public 
service the committee has been called 
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upon to perform is in aiding the public 
authorities in procuring competent and 
patriotic lawyers to aid in the adminis- 
tration of the laws. That part of our 
work is in charge of a subcommittee, 
of which Mr. Lewis L. Delafield, the 
vice chairman of the committee, is chair- 
man. We were called upon on short 
notice to furnish about forty lawyers to 
the mayor’s committee on national de- 
fense, to aid that committee in its work 
in organizing and advising the exemp- 
tion boards. Later we were called upon 
to furnish a lawyer to represent the Fed- 
eral government in each of the 189 dis- 
tricts in the city of New York in pre- 
senting appeals to the district boards. 
The selection of 189 lawyers, for whose 
competency and patriotism the commit- 
tee could vouch, and who were able and 
willing to undertake the work, was no 
easy task. It involved an extensive cor- 
respondence and investigation, which 
was directed from Mr. Delafield’s office. 
Finally, we were able to recommend to 
the provost marshal general for appoint- 
ment as representatives of the Federal 
government over 200 lawyers of stand- 
ing and ability, who are advising the 
several exemption boards as to their 
duties, and upon whom the chief respon- 
sibility is being thrown for the proper 
presentation to the district boards of ap- 
peals by the government from exemp- 
tions granted in the several districts by 
the exemption boards. 

“Our committee was also called upon 
by the district attorney for the southern 
district of New York to recommend for 
appointment as assistants twenty-five 
young lawyers for whose ability and 
character and loyalty we could vouch. 
Accordingly, we suggested for appoint- 
ment as fine a body of representative 
young lawyers as the bar of this city 
could produce, and they are now en- 
gaged upon important and confidential 
work connected with the enforcement of 
Federal laws relating to war measures 
of all kinds. 

“As a result of a conference of repre- 
sentatives of our committee, of the 
Legal Aid Society, and the mayor’s com- 
mittee on national defense, a Bureau of 
Draft Information was organized under 
the direction of the Legal Aid Society. 
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The bureau has an office in the Univer- 
sity Settlement Building at Eldridge and 
Rivington streets, and its work has been 
in charge of Mr. Leonard McGee and 
has been most admirably conducted. It 
has supplemented in effective fashion 
the work of our committee for the gov- 
ernment. The bureau has daily been 
giving trustworthy advice to registrants 
as to their rights and liabilities.” 

The Boston Legal Aid Society, of 
which Mr. Reginald Heber Smith is 
chief counsel, several months ago 
through the press, offered the gratuitous 
legal services of its entire staff and its 
equipment to the wives, the children, 
and other dependents of soldiers and 
sailors in the United States service, and 
of men who may hereafter enlist or be 
drafted for active service. This so- 
ciety also has published a little pamph- 
let entitled, “Legal Suggestions for Sol- 
diers and Sailors and Their Depend- 
ents.” It treats briefly of Allotment of 
Pay; Wills; Estates of Deceased Per- 
sons; Guardianship and Custody of 


ee 
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Children; Suits in Court, Debts, Mort- 
gages, Life Insurance, and Trustee Serv- 
ices. The booklet has been widely cir- 
culated. 

In a report of the executive committee 
of the American Bar Association, which 
was adopted at its recent session without 
a dissenting vote, it was recommended 
that proposals be sent to state and local 
bar associations requesting them to un- 
dertake the following work: “To ren- 
der assistance to those entering Federal 
service and to exemption boards to con- 
serve the practice of lawyers entering 
such service, to give relief, where not 
otherwise provided for, to the families 
of lawyers engaged in the service, to as- 
sist the Federal and state authorities in 
all activities in connection with the war, 
including furnishing capable public 
speakers for the promotion of patriotism 
and patriotic endeavor.” 

The American lawyer is ready to do 
his full duty both on the battle front and 
in auxiliary labors at home. 
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Freedom Regulated by Law 


I may be called old-fashioned, and perhaps I am, but | hold unflinchingly 
to the everlasting truth that governments were established for the people, 
and not the people created for the government. 

I hold to the doctrine announced in the Constitution of Kentucky that 

“absolute and arbitrary power over the lives, liberty, and property of free 
men exists nowhere in a Republic, not even in the largest majority. 

I hold to the belief that, within the law, and with due regard for the rights 
of others, and bearing his full share of all necessary public burdens, every 
free man has the right to live his own life, to pursue his own happiness, and 
to enjoy the fruits of his own labor just as he pleases,—unrestrained by the 
hand of tyranny, untrammeled by the shackles forged by his fellows, and 
unafraid before his God. 

I do not mean to intimate that I have lost faith in the stability of Ameri- 
can institutions, or the destiny of the Republic, or the ultimate triumph of 
saeeny in the world. For, in all these things | have a deep and abiding 
aith. 

And yet I am not free from anxiety; and this is the reason for that anxiety, 
—a tremendous world-wide revolution is going on everywhere. The world 
of to-day is not the world of yesterday; the world of to-morrow will not be 
the world of to-day. This revolution is far-reaching and all-embracing. It 
is focding the currents of the people's thought; it is altering the viewpoint 
of the nation; it is irresistible; it is a revolution which will leave in its wake 
a blessing or a curse, owing to the way it is directed and how it is controlled. 
We are riding upon a whirlwind, and we must rule the storm.—C. U. McElroy, 
Esq., in address before Kentucky Bar Association. 
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Nec ious 


The absolute justice of the state, enlightened by the perfect reason of the state 
—that is law.—Rufus Choate. 


Abatement — survival of action for 
fraudulent representations. A cause of 
action to recover for the loss caused by 
the purchase of worthless corporate stock 
through fraudulent representations of 
another is held to be within the operation 
of a statute providing that causes of ac- 
tion of trespass on the case for damages 
to personal estates shall survive the 
death of defendant, in the Rhode Island 
case of Bullowa v. Gladding, 100 Atl. 
249, L.R.A.1917D, 832. 


Alteration of instruments — addition 
of name of witness. The addition at 
the instance of the maker, to whom a 
note has been sent by the payee for 
execution, of the name of a witness to 
the signature of the surety, without his 
knowledge or consent, is held a material 
alteration releasing the surety from lia- 
bility in Swank v. Kaufman, 255 Pa. 
316, 99 Atl. 1000, accompanied by sup- 
_ annotation in L.R.A.1917D, 


Attorney and client — compensation 
for breach of promise action — value 
of marriage. A contract to pay an at- 
torney a percentage of any sum obtained 
by execution or by way of settlement, 
compromise, or agreement in an action 
for breach of promise of marriage is 
held not to entitle him to any share in 
property secured by plaintiff through 


marriage with the defendant, nor in the 
value of the marriage, in the Missouri 
case of Crow v. Mitchell, 192 S. W. 417, 
L.R.A.1917D, 912. 

This seems to be the only reported 
case which has considered the question. 


Carrier — negligence of passenger — 
using unmarked door. A railroad pas- 
senger is held negligent in Illinois C. R. 
Co. v. Sanderson, 175 Ky. 11, 192 S. W. 
869, annotated in L.R.A.1917D, 890, in 
hurrying through an unmarked door in 
the waiting room into a dark passage 
without attempting to learn what was 
there, under the belief that it led to the 
toilet, although the door to the toilet 
room was plainly marked, so as to pre- 
clude his holding the carrier liable for 
injuries caused by falling down steps in 
the passageway. 


Carrier — surrender of freight with- 
out bill of lading — liability. A carrier 
which delivers freight to the true owner 
entitled to possession thereof without re- 
quiring production of the bill of lading 
is held not liable in the Arkansas case of 
Schaad v. St. Louis, I. M. & S. R. Co. 
193 S. W. 270, L.R.A.1917D, 481, to the 
consignor for the amount of a note due 
him by the consignee, which he had at- 
tached to the bill of lading and forward- 
ed to a bank, with directions not to sur- 
render the bill until the note was paid. 
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Commissions — jurisdiction — wages 
of employees. That a Public Service 
Commission is not concerned with the 
amount of wages paid employees except 
in so far as they may be reflected in un- 
reasonable rates or inadequate service 
is held in the Wisconsin case of Sparta 
v. Monroe County Teleph. Co. P.U.R. 
1917C, 507. 


Confusion of goods — salvage from 
storage warehouse — accounting to 
bailor. In case of the confusion of 
poultry in a storage warehouse by a fire 
which damages the building, the ware- 
houseman, in case he disposes of the 
salvage and fails to show what he re- 
ceived for the poultry of. a particular 
bailor, is held bound to account to him 
for such poultry at the average price re- 
ceived for the salvage, in Hobbs v. Mon- 
arch Refrigerating Co. 277 Ill. 326, 115 
N. E. 534, annotated in L.R.A.1917D, 
847. 


The common-law rule which, to guard 
against fraud, gave the entire property to one 
whose goods were fraudulently or negligently 
confused with those of another so that identi- 
fication was impossible (see 8 Cyc. 571), does 
not apply where the property is confused by 
inevitable accident. Although there are few 
decisions on the question, it appears to be the 
general rule, as stated in the above decision, 
that where property of different owners, with- 
out their fault, but by inevitable accident, is 
commingled so that the property belonging to 
each cannot be identified, the owners become 
tenants in common of the mass, and each is en- 
titled to his proportionate share. 


Contract — voting contest — de- 
frauding contestant — validity. A 
contract between a merchant and a cor- 
poration which was to sell him articles 
to be used in a voting contest under a 
guaranty that his trade would be in- 
creased thereby, which provides for in- 
creasing interest and stimulating trade 
by a judicious distribution of fictitious 
votes among the contestants, is held void 
as tending to wrong or defraud such con- 
testants, in the Arkansas case of Schaad 
v. St. Louis I. M. & S. R. Co. 193 S. W. 
270, L.R.A.1917D, 481, and the guar- 
anty cannot therefore be enforced. 


Criminal law — death penalty — cir- 
cumstantial evidence — confession. 
That evidence of an extrajudicial confes- 
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sion is circumstantial within the meaning 
of a statute providing that no person 
shall suffer the death penalty who shall 
have been convicted on circumstantial 
evidence alone is held in the Colorado 
case of Damas v. People, 163 Pac. 289, 
annotated in L.R.A.1917D, 591, where it 
is said: 

While the position taken by the majority, 
that an extrajudicial confession is circum- 
stantial, and not direct evidence, seems at first 
thought to involve almost a contradiction in 
terms, the argument of the opinion in its sup- 
port, based on the essential distinction between 
direct and circumstantial evidence, is certainly 
plausible, if not convincing. A search, how- 
ever, has revealed no other cases which direct- 
ly and specifically support the conclusion. 
Upon the other hand, there are many cases 
which, by inference at least, are opposed to 
it, although, as intimated in the opinion, the 
point seems to have been rather assumed than 
discussed in these cases. 


Damages — for loss of household 
goods. In an action to recover against a 
bailee for hire for loss of household 
goods, where the goods have a market 
value, the measure of damages for such 
loss is held in the Oklahoma case of 
Stack v. Gudgel, 158 Pac. 1144, to be 
the cash market value thereof ; and where 
such articles have no market value, the 
measure of damages is the value of the 
goods to the owner; not any fanciful 
value which he might place upon them, 
but such reasonable value as, from the 
nature and condition of the goods and 
the purpose to which they were adapted 
and used, they had to him. 

The measure of damages for loss or 
conversion of or injury to household 
goods or wearing apparel is discussed in 
the note accompanying this case in 


L.R.A.1917D, 493. 


Damages — for maintenance of barn. 
One erecting a barn on his property is 
held not liable for the consequent depre- 
ciation in the value of adjoining property 
on the theory that the barn is a perma- 
nent nuisance, in the Michigan case of 
Theisen v. Pittmans & D. Co. 162 N. W. 
76, L.R.A.1917D, 772. 


Divorce — Indian custom —- effect. 
Where a half-breed marries an Indian 
woman according to Indian custom, lives 
with her as her husband in the tribal 
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haunts, and is there divorced from her 
according to Indian custom, it is held in 
the Minnesota case of La Framboise v. 
Day, 161 N. W. 529, that such divorce 
will be recognized by the courts of the 
state as terminating the marriage rela- 
tion. 

Supplemental annotation as to the va- 
lidity of a divorce according to Indian 
custom is appended to this decision in 
L.R.A.1917D, 571. 


Election — by widow — effect. That 
a widow who elects to take under her 
husband’s will thereby bars herself and 
her heirs from inheriting property of the 
husband undisposed of by the will is 
held in Compton v. Akers, 96 Kan. 229, 
150 Pac. 219, annotated in L.R.A.1917D, 
758. 


Election of remedies — suit to can- 
cel contract — action for breach. Fil- 
ing a bill to cancel a contract for fraud 
is held a bar to an action to recover dam- 
ages for its breach in the Tennessee case 
of Grizzard v. Fite, 191 S. W. 969, which 
is accompanied in L.R.A.1917D, 652, by 
supplemental annotation on whether 
bringing suit not prosecuted to judgment 
is a conclusive election of remedies. 


Evidence — parol evidence of letter 
out of jurisdiction. The mere fact that 
a letter is in another state out of the 
jurisdiction of the court is held not to 
make admissible parol evidence of its 
contents by the one having custody of it, 
in Federal Chemical Co. v. Jennings, 112 
Miss. 513, 73 So. 567, annotated in 
L.R.A.1917D, 529. 


Food — warranty of fitness — sale of 
animal to butcher. That there is no 
implied warranty of fitness, upon sale of 
an animal to be slaughtered for food, to 
an experienced butcher who inspects it 
at the time of purchase, is determined in 
the Michigan case of Zielinski v. Potter, 
161 N. W. 851, annotated in L.R.A. 
1917D. 822. 


Gift — by bank deposit. That a 
present gift is effected by a man’s depos- 
iting in bank a fund to the account of 
himself and his daughter jointly, with 
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power to either draw on his or her in- 
dividual order during their joint lives, 
and the balance upon the death of either 
to belong to the other, is held in the 
Michigan case of Negaunee Nat. Bank 
v. Le Beau, 161 N. W. 974, L.R.A. 
1917D, 852. 


Highway — bridge railing — sufh- 
ciency. A municipal corporation is held 
not bound in the Washington case of 
Swain v. Spokane, 162 Pac. 991, anno- 
tated in L.R.A.1917D, 754, to maintain 
a railing along the side of a bridge of 
sufficient strength to stop an automobile 
which leaves the roadway and crosses 
the curb and sidewalk because of defec- 
tive steering gear. 

The general rule with respect to the ques- 
tion under consideration is that such barriers 
or railings only are required to be maintained 
as will render the highway reasonably safe for 
ordinary travel. In the annotation in 42 
L.R.A.(N.S.) 269, it is stated that in case of 
accidents so unusual or improbable as not 
reasonably to be anticipated highway authori- 
ties will not be held liable, although a barrier 
erected was ineffective in preventing the acci- 
dent. This is in accord with the conclusion 
reached in the foregoing decision. 


Highway — resetting telephone 
poles. It is held in the West Virginia 
case of County Ct. v. White, 91 S. E. 
350, annotated in L.R.A.1917D, 660, to 
be the duty of a telephone company oc- 
cupying a public highway under a fran- 
chise from the county court, to remove 
and reset its poles and lines at its own 
expense when notified to do so, if they 
are so situated as to interfere materially 
with the work, lawfully prosecuted, of 
permanently improving such highway. 
The franchise of such telephone com- 
pany is subordinate to the rights of the 
traveling public in the highway. 


Highway — traffic regulations — 
rights under. A traffic regulation, giv- 
ing an automobile driver the right of way 
at a street intersection against a vehicle 
approaching the crossing at the same 
time from his left, is held not to retieve 
him of the legal duty to use reasonable 
care to avoid colliding with such vehicle 
should its driver disregard such right, in 
the New Jersey case of Erwin v. Traud, 
100 Atl. 184, annotated in L.R.A.1917D, 
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690. In case of injury to a passenger on 
the latter vehicle resulting from such a 
collision under circumstances indicating 
a disregard of that legal duty, it becomes 
a jury question whether under all the cir- 
cumstances, including the traffic regula- 
tion, there was negligence on the part of 
the driver having the right of way. 


Husband and wife — adultery — 
support. The wife’s adultery, commit- 
ted with the collusion or consent of the 
husband, is held not to be such a “justifi- 
able cause,” within the meaning of § 26 
of the Divorce Act, as will relieve the 
husband from the duty of supporting his 
wife, in the New Jersey case of White 
v. White, 100 Atl. 235, annotated in 
L.R.A.1917D, 639. 


Husband and wife — effect of di- 
vorce on tenancy by entireties. A 
divorce between tenants by entireties 
after the husband has conveyed his in- 
terest in the property is held not to de- 
stroy the wife’s right of survivorship nor 
make the grantee a tenant in common 
with her, in the Tennessee case of Whit- 
ley v. Meador, 192 S. W. 718, L.R.A. 
1917D, 736. 


Husband and wife — remedy of wife 
for sale of opium to her husband. 
Where the disabilities of coverture are 
removed and the statute gives every per- 
son a right to damages for detriment suf- 
fered from the unlawful act of another, 
a woman, it is held in the South Dakota 
case of Moberg v. Scott, 161 N. W. 998, 
L.R.A.1917D, 732, may, under the stat- 
ute and at common law, recover dam- 
ages for loss of consortium and support 
through the unlawful sale of opium to 
her husband. 


Husband and wife — separate main- 
tenance — refusal to provide comfort- 


able home. Separate maintenance, it is 
held in the Alabama case of Spafford v. 
Spafford, 74 So. 354, L.R.A.1917D, 773, 
may be allowed to a wife in delicate 
health, where her husband refuses, un- 
der the claim that his duty is to his 
mother and sister above all else, to pro- 
vide any home except with his mother 
and sister, who treat her in such a way 
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as to humiliate her and make her feel 
unwelcome and unhappy, so that it is im- 
possible for her to continue there. 


Insurance — pocket picking — rob- 
bery. In the Minnesota case of Duluth 
Street R. Co. v. Fidelity & D. Co. 161 
N. W. 595, annotated in L.R.A.1917D, 
684, a “blanket holdup” policy insuring 
against loss of money by robbery by 
force and violence was held to cover a 
loss of money sustained by reason of the 
taking of money from the inside coat 
pocket of the insured’s employee by 
thieves in an elevator, the taking being 
accomplished by some of the thieves di- 
verting his attention by crowding him 
while another picked his pocket, the 
court taking the view that the use of the 
excess force was sufficient to constitute 
the taking robbery within the meaning 
of the policy. 

This appears to be the first case where a 
policy insuring against robbery alone has been 
construed. It has been held, however, in 
policies insuring automobile owners against 
loss by theft, robbery, or pilferage, that those 
words have a well-understood meaning, and 
that they should be given the same meaning, 
as used in the policies, as they have in criminal 
prosecutions for such offenses. 


Judgment — collateral attack — 
fraud. A judgment rendered by a court 
having jurisdiction of the parties and 
subject-matter is held not open to col- 
lateral attack in Schenck v. School Dist. 
100 Kan. 389, 164 Pac. 169, L.R.A. 
1917D, 880, on account of illegality or 
fraud which was in issue and open for 
consideration in the trial in which the 
judgment was rendered, although such 
judgment may have been taken by de- 
fault or consent on the day following 
the bringing of the original action. 


Landlord and tenant — consent to 
assignment of lease — release of lessee. 
A written assent by a landlord to an as- 
signment by the tenant of the lease, and 
agreement to accept the assignees as ten- 
ants under the terms of the lease, fol- 
lowed by receipt of rent from the as- 
signees for a considerable period of time, 
are held not to release the original lessees 
from further liability for the rent re- 
served, in the Rhode Island case of 
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Granite Bldg. Corp. v. Rubin, 100 Atl. 
310, L.R.A.1917D, 845. 


Landlord and tenant — failure to 
leave on day — tenancy from year to 
year. The retention of possession by 
a tenant for three days after expiration 
of the term, due to inability to secure 
transportation for his goods, is held in 
the Virginia case of Grice v. Todd, 91 
S. E. 609, L.R.A.1917D, 512, not to ren- 
der him a tenant from year to year if the 
lessor has notice of the reason of hold- 
ing over and the premises are vacated 
before he elects to treat the holding over 
as the beginning of a new term. 


Landlord and tenant — surrender — 
acceptance. Apparently the first case in 
which a lessee attempted a recovery from 
the lessor of the increased rental ob- 
tained on reletting after the former had 
abandoned the leased property is the 
New Jersey decision of Whitcomb v. 
Brant, 100 Atl. 175, L.R.A.1917D, 609, 
where the plaintiff leased certain premis- 
es in the city of Newark from defendant, 
and, having occupied under the lease for 
a period, attempted to induce the landlord 
to accept a surrender of the same, which 
the latter declined to do. The plaintiff 
then abandoned the premises, and the 
landlord, after an interim of two months, 
during which the premises remained un- 
occupied, rented them for a period of 
years, at an increased rent. The plain- 
tiff, basing his complaint on the doctrine 
of assumpsit, instituted suit for the re- 
covery of the excess rent from the Jand- 
lord. The complaint on motion was 
stricken out as not alleging a valid cause 
of action. It was held that since the 
plaintiff had abandoned the premises, he 
could claim no interest, either upon the 
theory of privity of estate or privity of 
contract, above the amount of rent for 
which he was obligated under his cove- 
nant. 

It was held, further, that since the 
doctrine of assumpsit is based upon an 
implied promise invoked by the law, upon 
equitable considerations, it can lend no 
support to a claim by one who, while he 
repudiates his express covenant, seeks at 
the same time to invoke it as a basis for 
a claim to incidental profit. 
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Limitation of actions — expiration of 
period — intervention in pending suit. 
Creditors of one who has sold his stock 
in bulk without complying with the terms 
of the statute, it is held in Patterson v. 
Peaslee-Gaulbert Co. 174 Ky. 47, 191 S. 
W. 670, annotated in L.R.A.1917D, 882, 
cannot intervene in a pending action by 
another creditor to set the sale aside, 
after the period limited by statute for 
bringing such action has expired. 


Lottery — prize voting contest. A 
scheme to increase trade by furnishing 
customers purchasing at regular rates 
votes proportionate to the amount of 
purchase, to be cast for persons compet- 
ing for a prize, is held not a lottery in the 
Oregon case of National Sales Co. v. 
Manciet, 162 Pac. 1055, accompanied in 
L.R.A.1917D, 485, by a note on the va- 
lidity of voting or popularity contests. 

This decision is in harmony with other cases 
which have considered the validity of similar 
schemes, the holdings being based on the rea- 
soning that a lottery involves an element of 


chance, and that this element is lacking in such 
schemes. 


Mechanics’ lien — tenant — agent of 
owner. A tenant whose lease requires 
him to make repairs at his own expense 
is held in the Oregon case of Wilson v. 
Gevurtz, 163 Pac. 86, not to be within a 
statute providing that every person hav- 
ing charge of the repair of any building 
shall be held to be the agent of the own- 
er for creation of mechanics’ liens on the 
property. 

Supplemental annotation accompanies 
this decision in L.R.A.1917D, 577. 


Monopoly and competition — auto- 
bus competition with electric railway 
— inadequate service. That the opera- 
tion of an autobus for hire parallel to an 
electric railway between municipalities 
will not be allowed merely because of in- 
adequate railway service is held in the 
Pennsylvania case of Southern Pennsyl- 
vania Traction Co. v. Hartel, P.U.R. 
1917C, 627, since, if complaint is made 
against the service, the Commission tan 
order it remedied. 


Mortgage — failure to keep up insur- 
ance as collateral — placing premium 
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at disposal of mortgagee. A mortgagor 
who has given an insurance policy on his 
life as additional security, it is deter- 
mined in Slagle v. Crise, 129 Md. 443, 
99 Atl. 666, annotated in L.R.A.1917D, 
551, cannot be held to have breached his 
covenant to keep it in force so as to justi- 
fy foreclosure merely because the policy 
is permitted to lapse for nonpayment of 
premiums, if he assigned to the mort- 
gagee sufficient funds in the hands of a 
trustee to provide for their payment, 
which the trustee uniformly placed to the 
mortgagee’s credit, although refusing 
formally to accept the assignment. 

There would seem to be no doubt but that 
a mortgagor should be excused from noncom- 
pliance with his undertaking to keep up in- 
surance on the mortgaged property, even 
though he had covenanted to pay the pre- 
miums, where, as in this case, he had placed 
the premiums at the disposal of the mortgagee, 
who accepts same; or that a failure of the 
mortgagee thereafter to keep up the insurance 
constitutes no breach of his covenant which 
would justify foreclosure of the mortgage. 


And direct support for this conclusion is 
found in Phillips v. Bailey (1884) 82 Mo. 639. 


Mortgage — sale — purchase by 
mortgagee. That a person holding a 
mortgage on property may acquire title 
to the mortgaged premises by the pur- 
chase at tax sale and obtaining tax deed 
therefor is held in Price v. Salisbury, 
41 Okla. 416, 138 Pac. 1024, annotated in 
L.R.A.1917D, 520. 


There is considerable diversity of conclu- 
sion as to whether or not a mortgagee may as 
against the mortgagor or owner of the equity 
of redemption obtain a title by purchasing at 
a sale for delinquent taxes, which will cut off 
the title of the mortgagor. Undoubtedly the 
numerical weight of authority is to the effect 
that a mortgagee cannot so purchase, and in 
many instances the cases which arrive at a 
contrary conclusion are distinguishable be- 
cause based upon fundamentally different 
premises. However, there is some actual con- 
flict of authority. 


Mortgage — subrogation of insur- 
ance company. Where one borrows 
money and secures the payment thereof 
by deed, and insures the house on the 
land conveyed by the deed, with loss pay- 
able to the creditor, and the insurance 
policy provides for subrogation pro tanto, 
and the house is burned, after which the 
insurance company pays the creditor the 
amount of the debt, taking a transfer of 
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the debt and the security, the insurance 
company is held subrogated to the rights 
of the grantee in the security deed to the 
extent of the debt paid, in the Georgia 
case of People’s Bank v. Insurance Co. 
of N. A. 91S. E. 684, L.R.A.1917D, 868. 


Municipal corporations — baggage 
transfer — validity of ordinance for- 
bidding solicitation in depots. An 
ordinance forbidding the soliciting of 
patronage for transportation of persons 
or baggage in any depot is held not un- 
reasonable in the California case of Re 
Barmore, 163 Pac. 50, accompanied by 
supplemental annotation in L.R.A.1917D, 
688, even when applied to a transfer com- 
pany which has a contract with a rail- 
road company giving the right to solicit 
such trade on its trains and in its depot. 


Negligence — attractive nuisance — 
motor truck. An ordinary motor truck 
moving along a public street, it is held in 
Gamble v. Uncle Sam Oil Co. 100 Kan. 
74, 163 Pac. 627, L.R.A.1917D, 875, can- 
not be regarded as an attractive or al- 
luring vehicle to an intelligent boy about 
fifteen years old, who is accustomed to 
the traffic of the streets, and the doctrine 
of the Turntable Cases is not applicable 
in an action brought by the boy to re- 
cover for injuries sustained while trying 
to board the moving truck. 


Officer — contract in excess of au- 
thority — liability. The officers of a 
school district entered into contracts on 
behalf of the district involving obliga- 
tions in excess of the debt limit and in 
excess of the power to levy taxes, which 
contracts were fully performed, result- 
ing in the construction and equipment of 
a high school building and in the issu- 
ance and payment of warrants therefor. 
In an action brought by the school dis- 
trict against the members of the school 
board in which it is sought to hold them 
personally liable for the payments so 
made it is held in Kenmare School Dist. 
v. Cole, 36 N. D. 32, 161 N. W. 542, 
L.R.A.1917D, 516, that, in the absence 
of fraud, the defendants are not person- 
ally liable. 

This seems to be a case of first impres- 
sion. 
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Pleading — incompetency of em- 
ployee — necessity of alleging. Evi- 
dence of mental incompetency on the 
part of an injured employee is held not 
admissible in Hill v. Abram Smith & Son 
Co. 176 Mich. 151, 142 N. W. 565, in an 
action to hold his master liable for the 
injury, in order to negative contributory 
negligence, if such fact is not set up in 
the declaration. 

The right to show disability of an 
adult on the issue of contributory negli- 
gence without allegation thereof is dis- 
cussed in the note appended to the fore- 
going decision in L.R.A.1917D, 556. 


Principal and surety — jitney bus 
bond — extent of liability. The sure- 
ty is held liable in the Washington case 
of Salo v. Pacific Coast Casualty Co. 
163 Pac. 384, annotated in L.R.A.1917D, 
613, for the full amount of the bond to 
each person injured, regardless of num- 
ber, if the damages recovered equal such 
amount, under a statute requiring drivers 
of jitney buses to give bond to a specified 
amount conditioned to pay all damages 
which shall be sustained by any person 
injured by the negligent operation of the 
bus and providing that every person in- 
jured shall have a cause of action against 
principal and surety upon the bond, in 
which the full amount of damages sus- 
tained may be recovered against the 
principal, but the recovery against the 
surety shall be limited to the amount of 
the bond. 


Proximate cause — leaving automo- 
bile standing on incline — strangers re- 
leasing brakes. One leaving an auto- 
mobile on an incline, with brakes set, 
is held not liable in Rhad v. Duquesne 
Light Co. 255 Pa. 409, 100 Atl. 262, an- 
notated in L.R.A.1917D, 864, although 
negligent in failing to take further pre- 
cautions against its being moved, for in- 
jury caused by it to a traveler on the 
highway when the brakes are released by 
a stranger, since his act is not the proxi- 
mate cause of the injury. 


Public utilities — what constitutes — 
private electric company selling sur- 
plus energy. That a manufacturing 
company, although generating electricity 
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primarily for its own use and selling only 
its surplus energy within a limited por- 
tion of a city, to customers over their 
own wires and poles, and although not 
having a franchise to operate as an elec- 
tric utility and not using the streets and 
public places of the city, is nevertheless 
an electric utility within the meaning of 
the Missouri statutes, so as to subject 
it to the jurisdiction of the Commission 
upon the complaint of a consumer whose 
service has been discontinued, is held in 
the case of Roach v. Danciger & Co. 
P.U.R.1917C, 144. 


Railroad — crossing accident — fail- 
ure to stop. The rule that it is negli- 
gence as a matter of law for the driver 
of an automobile to attempt to cross a 
raroad track without stopping, where 
without doing so he cannot assure him- 
self that no train is approaching, is held 
not to apply in De Hardt v. Atchison, T. 
& S. F. R. Co. 100 Kan. 24, 163 Pac. 650, 
L.R.A.1917D, 549, where, as the auto- 
mobile approaches the crossing, the train 
is standing still, the rear car being near 
the highway, and a collision results from 
a sudden starting of the engine. 


Rates — minimum charge — several 
buildings on one lot — separate fami- 
lies. That a minimum water meter 
charge may be made for each building or 
portion of a building occupied by a sep- 
arate family, but that no additional 
charge should be made for a garage, 
stable, or other building used in connec- 
tion with a residence, is held in the New 
Jersey case of Bradley Beach v. Mon- 
mouth County Water Co. P.U.R.1917C, 
602. 


Rescission — of deed for support — 
foreclosure as alternative. Upon death 
of one who has received a deed in con- 
sideration of the support of grantor for 
life and given a mortgage back for less 
than the value of the property to secure 
performance by him, after performance 
for several years and the attempted per- 
formance by his administrator for some 
time longer, the court, it is held in the 
Wisconsin case of Danielson v. Daniel- 
son, 161 N. W. 787, annotated in L.R.A. 
1917D, 623, may, in a suit by the grantor 
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for rescission for breach of contract, de- 
cree foreclosure of the mortgage merely 
if such relief would more fully protect 
the rights of the parties in interest. 


School — diversion of public funds 
to sectarian institution. An agreement 
by which the pupils of a county and 
graded school district are taught in a 
sectarian school building, the lower 
grades by teachers paid by the district 
but selected by the school management, 
and the upper grades by the teachers of 
the school, all under control of the school 
management, in consideration of the pay- 
ment by the district of a tuition fee for 
pupils of high school grade, and the cost 
of repairs and incidental expenses at- 
tached to the building and grounds, is 
held in Williams v. Stanton Common 
School Dist. 173 Ky. 708, 191 S. W. 
507, annotated in L.R.A.1917D, 453, to 
violate a constitutional provision that no 
portion of any fund or tax raised or lev- 
ied for educational purposes shall be ap- 
propriated to, or used by, or in aid of 
any sectarian school. 

A case which on its facts presents consider- 
able similarity to the foregoing decision, but 
reaches a different conclusion, is Dorner v. 
School Dist. (1908) 137 Wis. 147, 19 L.R.A. 
(N.S.) 171, 118 N. W. 353. In that case the 
statutory power conferred upon school direc- 
tors to purchase or lease a site for a school- 
house, and to build, hire, or purchase a school- 
house, was held to authorize the hiring of 
rooms in a parochial school building for 
public school purposes, and the decree below, 
refusing to enjoin the district from maintain- 
ing a public school in a parochial school build- 
ing, was affirmed, notwithstanding that the 
trial court had found that the school so con- 
ducted had at all times been pervaded and 
characterized by sectarian instruction con- 
trary to law, and granted an injunction against 
the continued maintenance of such instruction. 
Another case, the decision in which is_ap- 
parently opposed to that in the Williams Case, 


is Millard v. “oe of Education (1887) 121 
Ill. 297, 10 N. E. 669. 


Service — duties of Commission — 
express. That a Public Service Com- 
mission would not be justified in order- 
ing the establishment of an express sta- 
tion to facilitate interstate shipments of 
beer where the policy of the state is 
against the traffic in intoxicants, and 
favors prohibition, is held in the case of 
Commercial Club v. Wells, F. & Co. 
P.U.R.1917C, 383. 
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Service — railroads — switch or side 
track for private use. The fact that a 
shipper agrees to assume the expense 
necessary to grade, drain, and ballast the 
roadbed of a proposed switch or side- 
track is held in the Pennsylvania case 
of Main Line Stone Co. v. Philadelphia 
& W. R. Co. P.U.R.1917C, 70, not to 
alter the rule that a railroad company 
cannot be compelled to construct such 
a facility on its own ground for the use 
of an individual shipper. 

It is also held in this case that the fact 
that a siding is to extend to some point 
on the public highway does not alter the 
rule that a railroad company cannot be 
compelled to construct a switch or side- 
track on its own ground for the use of 
an individual shipper where there is no 
demand for such a facility except by one 


shipper. 


Slander — liability of corporation. 
A corporation is held liable for slander 
uttered by its local managing agent while 
acting within the scope of his employ- 
ment and in the performance and fur- 
therance of his principal’s business touch- 
ing the matter in which he was empow- 
ered to act, in the Ohio case of Citizens’ 
Gas & E. Co. v. Black, 115 N. E. 495, 
L.R.A.1917D, 559. 


Street railway — running car against 
house — liability. A street railway 
company is held liable, irrespective of the 
question of its negligence, in Kentucky 
Traction & T. Co. v. Bain, 174 Ky. 679, 
192 S. W. 656, annotated in L.R.A. 
1917D, 813, for injuries inflicted upon a 
property owner through shock by a car 
which leaves its track and runs against 
his dwelling, a portion of which it de- 
molishes. 


Telephone — attempt to transfer 


franchise — forfeiture. An attempted 
transfer by a telephone company having 
a franchise for no definite time to place 
poles and wires in the streets of a mu- 
nicipality and furnish telephone service 
to its inhabitants, failure to comply with 
which shall render the grant void, of its 
property and franchises to another cor- 
poration, is held ineffectual so far as the 
franchise is concerned, in People ex rel. 
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Pearce v. Commercial Teleph. & Teleg. 
Co. 277 Ill. 265, 115 N. E. 379, annotated 
in L.R.A.1917D, 704. 


Valuation — excess investment — 
return. That a water utility that built 
its system primarily to serve a large con- 
sumer must stand the loss in case the 
large consumer quits the service, and 
cannot increase the rates of the other 
consumers, is held in the California case 
of Re Murray, P.U.R.1917C, 522, as it 
is incumbent on the utility to find other 
customers for its surplus product. 


Water — failure to furnish supply — 
liability of municipality. A municipal 
corporation is held liable in damages for 
breach of its contract to furnish one of 
its inhabitants water from a system con- 
structed for that purpose, in the Maine 
case of Woodward. v. Livermore Falls 
a Dist. 100 Atl. 317, L.R.A.1917D, 
678. 


Water — municipal supply — exten- 
sion of city limits — effect. The mere 
extension of city limits to take in prop- 
erty to which the company furnishing the 
city with water had extended its mains 
at large expense, under a contract by 
which the property owner was to pay a 
certain rate for water delivered to it, is 
held not to abrogate such contract and 
put in force the rate prescribed by the 
city ordinance, in the Missouri case of 
State ex rel. St. Joseph Water Co. v. 
— 192 S. W. 1006, L.R.A.1917D, 
802. 


Will — condition against marriage — 
validity. A condition upon which a 
legacy is to vest, that the legatee shall 
marry only with consent of her parents 
and within the membership of a particu- 
lar religious faith, is held valid in Pac- 
holder v. Rosenheim, 129 Md. 455, 99 
Atl. 672, annotated in L.R.A.1917D, 464, 
and must be complied with or the legacy 
fails, although there is no gift over. 


Will — contract to provide compen- 
sation by — death of servant — effect. 
The death before that of his master of 
a servant who had agreed to continue to 
serve the master until the latter’s death, 
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in consideration of an agreement by the 
master to pay him his wages and leave 
him by will a sum sufficient to repay him 
for his services and provide him a com- 
fortable home during life, is held to 
terminate the contract obligation to make 
the extra compensation, in Leahy v. 
Cheney, 90 Conn. 611, 98 Atl. 132, an- 
notated in L.R.A.1917D, 809. 


In most of the few cases found on this sub- 
ject, husband and wife have gone to live with 
and take care of old persons under a promise 
of receiving property on the death of the 
promisor. The results have been various. 
Thus, it has been held that the children of the 
deceased promisees had properly completed 
the contract and were entitled to the compen- 
sation agreed u a (Soper v. Galloway, 129 
Iowa, 145, 105 W. 399) ; that the surviving 
wife of the deceased promisee could complete 
the contract, and if she offered to do so and 
this offer was refused, the contract might be 
enforced (Jorgerson v. Hauge, : on ; 
159 N. W. 6); that the surviving wife of the 
two promisees could not carry out the contract 
without the assent of the promisor (Prater v. 
Prater, 94 S. C. 267, 77 S. E. 936); and that 
the promisee could not alone carry out a con- 
tract which included services and attendance 
of his deceased wife (Parker v. Macomber, 17 
R. I. 674, 24 Atl. 464, 16 L.R.A. 858). 

But the two cases last above mentioned are 
clear that the value of the services ought to 
be recovered, although this was not adjudi- 
cated in the Prater i 

In Leahy v. Cheney, ‘aes was no attempt 


to carry on the contract after the death of the 
promisee. 


Will — name at the beginning as 
signature. The writing by testator of 
his name at the beginning of an instru- 
ment purporting to be his will is held in 
the California case of Re Manchester, 
163 Pac. 358, L.R.A.1917D, 629, not a 
signature within the meaning of a stat- 
ute providing that a holographic will is 
one entirely written, dated, and signed 
by the hand of testator himself, if he 
concludes the instrument with the state- 
ment, “whereunto I set my hand” this 
day and date. 

Nor can the indorsement upon the en- 
velop inclosing an instrument purport- 
ing to be a will, of the words “my will,” 
followed by testator’s signature, supply 
the absence of a signature to the will 
itself. 


Will — subscription — writing ficti- 
tious name. That the inadvertent writ- 
ing by a witness to a will, of a name 
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other than his own, does not prevent the 
signature from complying with a statu- 
tory requirement that the will must be 
attested and subscribed, is held in the 
Massachusetts case of Smith v. Buffum, 
115 N. E. 669, annotated in L.R.A. 
1917D, 894. 


Will — trust — uncertainty — next 
of kin. A bequest of the residue of tes- 


Case and Comment 


tator’s estate to one in trust, to be by 
him distributed and disposed of as he 
pleases, is held invalid as a trust for un- 
certainty and indefiniteness, in the Maine 
case of Haskell v. Staples, 100 Atl. 148, 
accompanied by supplemental annotation 
in L.R.A.1917D, 819, and a trust results 
by implication of law to testator’s next 
of kin. 


Recent English and Canadian Decisions 


{Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. } 


Abutting owner — duty to prevent 
snow and ice on roof from falling upon 
adjoining property. That the owner or 
occupant of a building, the roof of which 
is so constructed that from natural causes 
the snow or ice which falls or collects 
upon it will naturally and probably slide 
from the roof, is under no absolute duty 
to prevent it from falling upon the ad- 
joining property or an adjoining highway 
and causing damage to person or prop- 
erty there, but is bound (apart from any 
obligation imposed upon him by a munic- 
ipal by-law) only to take all reasonable 
means to that end, is held by the Ontario 
Appellate Division in Meredith v. Peer, 
39 Ont. L. Rep. 271, 35 D. L. R. 592, 
where it is said that there is a dearth of 
English or Canadian authority bearing 
directly upon the question, and that the 
decisions in the United States are con- 
flicting. 


Corporations — stockholders’ meet- 
ing — adjournment — proxy subse- 
quently given. “There is no inherent 
or equitable right in any shareholder to 
vote by proxy; such right, if it exists, 
must be found in the contract binding 
the shareholders generally, that is, in 
the company’s regulations or constitu- 
tion, and it then exists only in the form 
and subject to the limitations therein ap- 
pearing.” Where, therefore, the articles 
of association or by-laws of a corpora- 
tion provide that a proxy must be lodged 
at the office of the company before the 
day or time for holding a meeting, a 
proxy lodged between the dates of an 


original meeting and the adjournment 
thereof is invalid, the adjourned meeting 
being in law merely a continuation of the 
original meeting. McLaren v. Thomson 
[1917] 2 Ch. 41. 


Corporations — validity of provision 
giving lien on shares for debt of stock- 
holder. A provision in the articles of 
association of a corporation that the cor- 
poration shall have a first and para- 
mount lien upon all the shares registered 
in the name of each member for the 
debts, liabilities, and engagements of 
such member, and that its board of di- 
rectors may sell the shares for the pur- 
pose of enforcing the lien and may also, 
by a resolution to that effect, forfeit the 
shares subject to such lien, is held in 
Hopkinson v. Mortimer, H. & Co. 
[1917] 1 Ch. 646, to be invalid on the 
ground that under this power the forfei- 
ture for debts due from a member gen- 
erally, as distinct from those due from 
him as a contributory, would amount to 
an illegal reduction of capital and a pur- 
chase by the corporation of its own 
shares, and upon the further ground that, 
the lien being an equitable charge in the 
nature of a mortgage, the power to for- 
feit the shares of a stockholder on his 
failure to redeem on a seven days’ no- 
tice was a clog on the equity of redemp- 
tion and as such invalid. 


Landlord and tenant — furnished 
lodgings — implied warranty as to 
freedom of tenant from infectious dis- 
ease. There is no implied warranty on 
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the taking of furnished lodgings, that 
the intending tenant is a fit and proper 
person to occupy them, and is not suffer- 
ing from an infectious disease, accord- 
ing to the decision of the English Court 
of Appeal in Humphreys v. Miller 
[1917] 2 K. B. 122. 


Master and servant — contract of 
employment — effect of draft or en- 
listment in army. That a contract of 
employment is subject to the implied 
term that it shall cease to be binding if 
future performance becomes unlawful, 
and therefore that it becomes finally de- 
termined, and not merely suspended, 
where the employee is drafted into or 
enlisted in the army, is held in Marshall 
v. Glanvill [1917] 2 K. B. 87, 116 L. T. 
N. S. 560. 


Photographs — exclusive right to 
take. An exclusive right to take photo- 
graph is not among the rights enjoyed 
by one in possession of realty ; hence one 
to whom the promoters of a dog show, 
who had not made it a condition of ad- 
mission that photographs should not be 
taken, purported to assign the sole photo- 
graphic right in connection with the 
show, cannot enjoin the publication of 
photographs taken at the show by an un- 
authorized person. Sports & General 
Press Agency v. “Our Dogs” Pub. Co. 
[1917] 2 K. B. 125. 


Principal and agent — foreign prin- 
cipal — custom of merchants — liabil- 
ity of agent. A custom of merchants 
that when an agent contracts on behalf 
of a foreign principal he undertakes the 
liability of principal cannot be invoked 
where, by the terms of the contract, the 
foreign principal is directly liable. Mil- 
ler, G. & Co. v. Smith & Tyrer [1917] 2 
K. B. 141. 


Shipping — time charter party — 
requisition of vessel by government — 
frustration of adventure. The difficulty 
of reconciling the authorities upon the 
question of the effect of a government re- 
quisition of a ship the subject of a time 
charter party, and the conflict of opinion 
on the subject among lawyers and com- 
mercial men, were deemed by Bailhache, 
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J., in Anglo-Northern Trading Co. v. 
Emlyn Jones & Williams [1917] 2 K. B. 
78, to warrant an attempt to extract from 
the decided cases some definite rules 
which may serve as a guide to ship- 
owners and time charterers. These 
rules, in the opinion of the learned judge, 
are that (1) the doctrine of commercial 
frustration is applicable to a time char- 
ter party; that (2) the doctrine does 
not apply when the time charterer has 
the use of the vessel for some purpose 
for which he is under the terms of the 
time charter party entitled to use her, 
even though that purpose is not the par- 
ticular purpose for which he desires to 
use her, and, accordingly, that (3) the 
doctrine does not apply unless the owner 
is unable to give the time charterer the 
use of the vessel for any purpose what- 
ever within the scope of the charter 
party, that (4) whether in a given case 
the doctrine of frustration of adventure 
is to be applied to a particular time 
charter party depends upon the circum- 
stances, the main consideration being the 
probable length of the total deprivation 
of use of the vessel as compared with the 
unexpired duration of the charter party, 
and that (5) the parties have the right 
to claim that the charter party is deter- 
mined by frustration as soon as the event 
upon which the claim is based happens, 
the question then being what estimate 
would a reasonable man of business take 
of the probable length of the withdrawal 
of the vessel from service with such ma- 
terials as are before him, including, of 
course, the cause of the withdrawal, and 
it being immaterial whether his anticipa- 
tion is justified or falsified by the event. 


Wills — annuity — duration. A will 
by which testator gave to his daughter 
an annuity of £30 for her life, charged 
upon his real estate, with the general 
power of leaving it by her will, was held, 
so far as the gift of the remainder after 
the death of the life annuitant was con- 
cerned, not to be void for uncertainty, 
but to evince an intention to create a per- 
petual rent charge, in Townsend v. As- 
croft [1917] 2 Ch. 14. 


Wills — power of appointment — 
validity of exercise. That a power to 
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appoint by will is well exercised by a 
will which is valid by the law of the tes- 
tator’s domicil, though not valid by the 
law of the forum for want of proper at- 
testation, is held in Re Wilkinson [1917] 
1 Ch. 620, disapproving of the dictum 
to the contrary in Re Kirwan (1883) 
L. R. 25 Ch. Div. 373,.52 L. J. Ch. N. S. 
952, 49 L. T. N. S. 292, 32 Week. Rep. 
581, followed in Hummel v. Hummel 
[1898] 1 Ch. 642, 67 L. J. Ch. N. S. 363, 
78 L. T. N. S. 518, 46 Week. Rep. 507. 


Workmen's compensation — acci- 
dent to one returning from work as one 
arising out of and in the course of his 
employment. A carpenter who was 
employed in repairing a barge lying in 
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dock, after finishing his day’s work, 
started to walk along the quay to the 
dock gate, but fell off the quay and was 
drowned. The dock was private prop- 
erty and was not open to the public, but 
the man’s employers and their workmen 
had leave to pass through the dock on 
their way to and from the barge. Upon 
this state of facts it was held in John 
Stewart & Son v. Longhurst [1917] A. 
C. 249, that inasmuch as the man was on 
the dock premises solely by virtue of his 
contract of service, and not as a member 
of the general public, the court below 
erred in holding that the accident was 
not one arising out of and in the course 
of the employment. 
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Integrity of American Judiciary 


During the civil commotions in England, which lasted from the beginning 
of the reign of Charles I. to the Revolution of 1688, the best men and the 
purest patriots that ever lived fell by the hand of the public executioner. 
Judges were made the instruments for inflicting the most merciless sentences 
on men, the latchet of whose shoes the ministers that prosecuted them were 
not worthy to stoop down and unloose. Let me say here that nothing has 
occurred in the history of this country to justify the doubt of judicial integrity 
which our forefathers seem to have felt. On the contrary, the highest com- 
pliment that has ever been paid to the American bench is embodied in this 
simple fact: that if the executive officers of this government have ever de- 
sired to take away the life or the liberty of a citizen contrary to law, they 
have not come into the courts to get it done; they have gone outside the 
courts, and stepped over the Constitution, and created their own tribunals, 
composed of men whose gross ignorance and supple subservience could al- 
ways be relied on for those base uses to which no judge would ever lend 
himself. But the framers of the Constitution could act only upon the experi- 
ence of that country whose history they knew most about, and there they 
saw the brutal ferocity of Jeffreys and Scroggs, the timidity of Guilford, and 
the base venality of such men as Saunder and Wright. It seemed neces- 
sary, therefore, not only to make the judiciary as perfect as possible, but to 
give the citizen yet another shield against the wrath and malice of his gov- 
ernment. To that end they could think of no better provision than a public 
trial before an impartial jury.—By Jeremiah S. Black. 
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A sheaf of gleanings culled from wayside nooks. 


Odd Quirks of Law Abroad. It is 
said that a Frenchman, replying to an in- 
quiry made of him as to the character and 
qualifications of a woman applying for 
employment as a cook, got into serious 
trouble when he wrote that he could not 
recommend the applicant “by reason of 
her extravagance, impertinence, and pre- 
dilection to drink,” while she was in his 
service. The person to whom the 


Frenchman wrote the letter showed the 
communication to the cook, with the re- 
sult that the latter immediately brought 


suit for damages against the writer. 

This case showed a peculiarity of the 
French law on this subject. The matter 
was decided against the writer, who was 
fined and admonished that he had no 
right to circulate injurious statements 
concerning another person, even though 
the statements might be true. Since that 
time, it is said, French housekeepers, to 
evade'the responsibility thus placed upon 
them by law, have issued certificates of 
character in form something like the fol- 
lowing: “This certifies that Mme. Marie, 
late nurse to my daughter, aged one year, 
did not leave her on a bench in the Jardin 
des Plantes and go away and forget her 
on October 15 last.” 

It is obvious that a certificate of this 
sort serves its purpose without in any 
way laying the writer open to a suit for 
damages. 

Another curious illustration of the 
principle of responsibility abroad is 
afforded by a civil damage suit growing 
out of the breaking of a plate-glass win- 
dow in a German town. A witness had 
testified as follows: “As I was passing 
down the street in front of the window I 


saw a big stone come whirling through 
the air. I did not know whence it came. 
I saw it coming through the air, and I 
had just time enough to dodge to save 
myself from being hit by it.” 

The witness was sharply questioned up- 
on the point whether the stone that broke 
the window would have struck him had 
he not dodged it. He was then dis- 
missed. Eventually the decision of the 
magistrate was this: “Inasmuch as if 
the witness had not unfortunately dodged 
his head, the glass would not have been 
struck by the stone, he is hereby ad- 
judged responsible for the breaking of 
the window, and is ordered to pay to 
the owner the value of the same.” 

The Paris concierge has always been 
a privileged person, but he has acquired 
new importance within recent years by 
reason of a court decision handed down 
there. A concierge had permitted him- 
self the liberty of opening the letters of 
a young lady, one of the tenants of the 
house. 

Discovering the fact, the young lady 
brought suit against the concierge. The 
case was tried and was decided against 
the young woman, it being held that the 
responsibility of the state ended with 
the delivery of the mail to some person 
who was authorized to receive it, and 
that the concierge was such a person. 
But the court censured the concierge for 
being “guilty of an indelicacy.” — 

There was no redress for the owner of 
the letters beyond this, and to complete 
the whole the concierge next brought 
suit in his turn against the young woman. 
This, however, was too much for any 
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court. The case was dismissed without 
a hearing. 


Is a Cat Property? We quote the 
following statement concerning the law 
on this subject from the opinion of Hon. 
Horace W. Davis, Deputy Attorney Gen- 
eral of Pennsylvania, which appears in 
the current number of Our Dumb Ani- 
mals : 

Sir :—This department is in receipt of 
your letter of the 23rd instant in which 
you ask, “Might I inquire of you if a cat 
is property ?” 

While it is not the practice of this de- 
partment to give opinions to others than 
officials of the state government, the fact 
that this question has doubtless arisen in 
the minds of many law-abiding citizens 
of the commonwealth, and for fear that 
it might become the subject of state-wide 
discussion, is deemed sufficient reason for 
departing from the rule in this instance. 

The Century Dictionary gives as defi- 
nitions for “cat :” 

(1) “A digitigrade, carnivorous quad- 
ruped of the family Felide ;” 

(2) “A gossipy, meddlesome woman 
given to scandal and intrigue.” 

As property contemplates a possible 
claim of ownership, and such would im- 
probably attach to the latter, we assume 
the cat to which you refer is that em- 
braced within the first definition. 

The novelty of your inquiry has been 
such as impelled us to thoroughly ex- 
amine and consider the question raised. 
The most exhaustive search has disclosed 
but one state in which the cat is dignified 
with one of the attributes of property, 
namely, value. 

In Ford v. Glennon, 74 Conn. 6, 49 
Atl. 189, 338, it was held: “A cat which 
is kept as a household pet may properly 
be considered a thing of value. It min- 
isters to the pleasure of its owner and 
serves ob vite solatium.” 

The other states, including Pennsyl- 
vania, in listing objects which may prop- 
erly be termed property, have been uni- 
form in their omission of a cat. In their 
list they have included bees (when not 
in a wild state), deer (wild or other- 
wise), dogs, and even dead _ bodies. 
While dead bodies have in some states 
been denied the status of property, in 
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Gray v. State, 55 Tex. Crim. Rep. 90, 
114 S. W. 638, 22 L.R.A.(N.S.) 513, a 
dead body was held to be “quasi prop- 
erty.” We cannot, however, find that 
the cat is included even within this twi- 
light zone. 

The common law took no cognizance 
of the “‘cat;” the obsolete writ of “cat- 
allis reddendis” having no reference to 
the stibject. 

While Corpus Juris, vol. 3, page 16, 
holds: “In animals domite nature— 
tame animals—a man may have as ab- 
solute a property as in any inanimate 
things,’—it is only the modern decisions 
which have considered dogs as property. 

Blackstone declares that property in a 
dog is base property ; Graham v. Smith, 
100 Ga. 434, 62 Am. St. Rep. 323, 28 S. 
E. 225, 40 L.R.A. 503. The develop- 
ment of Blackstone’s definition might 
properly be that property in a cat is tenor 
falsetto property. The ordinary expe- 
rience of mankind, however, would be 
more apt to characterize a cat as a “tort.” 

See Merrill v. St. Louis, 83 Mo. 244, 
53 Am. Rep. 576, in which it is stated 
“a nuisance is a tort,’ and as such nui- 
sance its proper grade would be “nui- 
sance per se,’ which is defined to be 
“such thing as is a nuisance at all times, 
under all circumstances, irrespective of 
location or surroundings.” Hundley v. 
Harrison, 123 Ala. 292, 26 So. 294. 

The query might present itself as to 
whether or not, one of the ingredients of 
a cat, to wit, catgut, being an artjcle of 
commercial value, and therefore proper- 
ty, the cat itself could not be placed in 
that category on the theory that a part 
is embraced within the whole. The Fed- 
eral courts, however, have taken notice 
that commercial catgut, instead of com- 
ing from a cat, is prepared from the 
small intestine of a sheep. Davies, T. & 
Co. v. United States, 115 Fed. 232. 

In the doctrine of property ratione soli, 
as applied to wild animals, where such 
animal voluntarily goes upon real prop- 
erty, its ownership becomes vested in the 
owner of such real property. Were this 
doctrine to be applied to cats, it is, of 
course, obvious that the ownership of a 
back-yard fence would carry with it a 
qualified or community property, or, as 
it were, a shifting title in the cats of that 
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neighborhood. This doctrine, however, 
applying only to wild animals, is not ap- 
plicable here. 

We cannot, however, disregard the 
fact that for reasons unfathomable to 
the ordinary mind, some cats, particular- 
ly of the Angora species, are given values 
by their owners and are an occasional 
subject of sale. The law lends itself to 
the affairs of people as the whims of 
society create new conditions and values, 
and we do not say that ultimately the 
courts may not, even in the face of an 
outraged public, catalogue a cat as prop- 
erty. This in spite of the fact that de 
minimis non curat lex. 

Very truly yours, 
(signed) Horace W. Davis, 
Deputy Attorney General. 


As Ordered by the Court. A person 
was being tried in the superior court of 
Thurston county, Washington, for a 
crime that need not be mentioned. Dur- 
ing the trial the prosecuting attorney 
called to the witness chair a very timid 
and uneasy Jap, who was asked if he 
knew certain things. “I object, your 
Honor, immaterial, irrelevant, and in- 
competent, etc.,” challenged the attorney 
for the defense. 

As the prosecuting attorney was argu- 
ing at considerable length that it was 
very material, equally important, etc., 
ad libitum, the Jap’s muddy brown face 
gradually turned white. Evidently he 
knew. 

“Well,” said Judge Mitchell, “the 
question is at least preliminary, and he 
may answer ; but he must say yes or no.” 

The color came slowly back to the Jap’s 
face as he turned a smile of cherubic in- 
nocence on the prosecutor, reflected a 
moment, and then lisped sweetly but 
firmly in apparent happy relief, “Yes or 
no.” 


A Smile Not Prejudicial. During the 
course of the trial, it is stated in Bel- 
lamy v. State, 56 Fla. 43, 47 So. 868, the 
defendant requested the court to have 
one Ananias Godwin sworn and put un- 
der the rule, whereupon the court smiled, 
and the defendant’s counsel noted an ex- 
ception to the smile and expression of 
the court. He was asked if he desired 


415 


to note an exception to the expression of 
the court’s face, and answered: “Yes; to 
the smile and expression.” Ananias was 
not tendered as a witness. It does not 
appear what testimony it was expected 
to secure from him. It is impossible to 
place us in a position to intelligently con- 
sider the harmful effect, if any, this 
slight lapse from severe judicial decorum 
might possibly have produced, should the 
witness have been thereafter before the 
jury. It is reasonably certain that, had 
the witness been presented to the jury, 
the biblical forbear of the name would 
speedily have been brought to the atten- 
tion of any juror so ignorant as to be 
unaware of it, and that the smile was 
most natural, if not justifiable or excusa- 
ble. 
The judgment is affirmed. 


A Will without a Blowhole in It. 
The other day while gathering data for 
an abstract Probate Judge Williams of 
Macon, Missouri, had to consult the 
Smith Gipson will, and the circuit judge’s 
ruling on it. There didn’t at first glance, 
seem to be anything out of the ordinary 
in this old document. It was closely 
written on both sides of a double sheet 
of foolscap, a quill evidently being used. 

“This will,” remarked Judge Williams, 
with a smile, “was designed to beat the 
lawyers. The old testator declared when 
he finished it that everything was made 
so plain that no sensible person could 
misconstrue it. Take a look at it, and 
see what you think of it,” and the judge 
handed the paper to his caller. 

The will began this way: 

“state of missouri 
“county of macon 
“coledg mound 
“In the naim of God 
“amen I C B in the year Lord 

“know all men that Preasants Grieting 
that Beeing sond in mind & Good bodly 
Helth in the year of our Lord A B 1890 
and Beeing in Good Bodly Helthe and of 
sond minde and memory knowing the in- 
sertinty of Life and the certainty of 
Death Having my prefference in what 
way my effects should Be setled among 
my heirs and my wife first this is my last 
will and testament that I appoint my 
wife catherine gipson to have the home 
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Residents where we now and have for 
the greatest part of our livs in macon 
conty mo on section 22 town-ship 5 Rang 
fifteen or as much their of as will suport 
Her comfortably Deuring Her natural 
Life & a Decan Burrul at Deathe the 
form to be Rented to the Hiest and Best 
Bider for cash at the end of each year or 
the first Day of march of each year 
Binding the Rentor to give Bond and 
aproved securty for the Rent of said 
Lands the guerrduan Here after beeing 
named to Have 10 percent of all moneys 
for Rents and the monney that Remains 
over the Decen support is to be loaned 
out on cecurity after each years Rents 
after the first year so that if there is enny 
Remaining from need & wants allso the 
Rentor pay all tatcs on the farm & the 
2 track of Lands on each sid of the 
conty Road and all moneyes arising or in 
annywis F; 

And so on for 2,000 words without a 
punctuation mark from beginning to 
end. 

“There!” exclaimed Uncle Smith 
proudly, at the end of the long job. “I’d 
like to see them lawyers find a blowhole 
in that! There ain’t an ‘aforesaid’ or a 
‘whereas’ or an ‘on or about’ in it!” 


The will was made the day following 
Mr. Gipson’s contact with the rear pro- 
pellers of a mule, and he thought he was 
going to die. But he recovered and 
lived a good many years afterward. 
But in the early part of the century 
death claimed the old pioneer, and his 
will was lodged in the probate court. 
In time a claim was made by a relative 
who seemed to be left out in the bene- 
fits. He alleged the testator’s writing 
was such a jumble of words that no- 
body on earth could make any sense out 
of them. 


This action brought the will to the 
notice of the newspapers. The Chicago 
Tribune had its local correspondent make 
a photograph of the will and find out 
all he could about the Gipson family. 
The investigation developed some inter- 
esting history. Smith Gipson was a son 
of Robert Gipson, a man less than 5 feet 
tall, who had been rejected in the War 
of 1812 because he was too old for serv- 
ice as a soldier, being then forty-five. 
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But he lived nearly seventy-five years 
after that. 

The will was published in the New 
York Sun, St. Louis Republic, Kansas 
City Star, Chicago Tribune, and a great 
many other papers. This brought a 
stack of letters to the probate judge from 
people all over the country, who declared 
they had worked out the puzzle, and 
would send in the real answer,—for a 
consideration. A man in Iowa wrote he 
was master of eleven languages, and that 
he had worked on Uncle Smith’s will 
until it had all come to him as clear as the 
story of Little Red Ridinghood. Of this 
he could convince the probate judge with- 
in five minutes after receiving a modest 
check, considering the important service. 

The lawyers smiled at the talk about 
the simplicity of the will without a 
“whereas” in it. They had run across 
these “clear-as-noonday” wills before. 
Seven attorneys began search for the 
“blowholes,” which the testator declared 
were not there. One said it was “all 
blowholes.” Each man was confident he 
knew just what the old pioneer meant to 
do with his property, but no two agreed. 
The checker and domino games in the 
village store were laid aside for the 
winter, while the merchant and _ his 
cronies figured on the answer. An en- 
terprising district school teacher gave it 
to her class in English as an example. 
At last it reached the circuit judge, Hon. 
N. M. Shelton. Of course, he had heard 
about how everybody had gotten worked 
up over the thing, and he had a human 
ambition to find the key and settle all dis- 
pute. So one night he got the will from 
the clerk and took it home. After sup- 
per he went to his room and left word 
that he was not to be disturbed. Then 
he tied a wet towel around his head and 
buckled down to the job. Little by little 
light came. Like an engineer drawing a 
map, he put in a punctuation mark here 
and there, indicative of ground covered. 

The judge was personally acquainted 
with many old pioneers, and he loved to 
talk with them. He knew a great deal 
about the workings of their minds when 
describing lands and other property, and 
incidents of the early days. He used 
this as a key to the unraveling of the 
old farmer’s last writing. Having found 
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a certain starting point, he proceeded step 
by step on down totheend. He felt sure 
that he had translated the meaning of 
the instrument aright, but decided to 
make the test before the lawyers, know- 
ing their interest was only to see that 
justice was done. 

When court opened in the morning, 
the room was full of witnesses. It 
seemed the parties representing every 
branch of the litigation were ready. But 
before proceeding with the case the judge 
called the seven lawyers up to the desk. 
Then he read the will as he had punctu- 
ated it, explaining the meaning of every 
sentence as he saw it. As he went on, 
illustrating the method of the early settler 
in talking and doing business, the thing 
became clear. The lawyers accepted the 
judge’s view of it as the correct one, and 
thanked him for the careful study he 
had given the matter. The case went off 
the docket. The test had entirely vindi- 
cated Uncle Smith Gipson’s statement 
that he had written a document that 
“them lawyers can fool with from now 
till the cows come home, but they won’t 
find a darned blowhole in it!”—Edgar 
White. 


Cut Off. A Kansas City lawyer tells 
of an occasion when the supreme court 
of Missouri was hearing a long-winded 
argument of a verbose attorney. The 
hands on the clock were nearing the hour 
of 3. At 3 o'clock a momentous event 
was to occur. A game of baseball was 
to be called. 

The Jefferson City team intended to 
annihilate their hated rivals from Se- 
dalia, Sedalia being the town that had 
attempted to remove the capital from 
the ancient and glorious Jefferson City. 
Three thousand persons had gathered to 
see the Sedalians obliterated. The ex- 
citement thus engendered was tremen- 
dous. 

The judges on their bench began to 
fidget in their seats. The hour hand 
rested at 3, the minute hand was hurry- 
ing toward the 12. The argumentative 
attorney was perfectly oblivious of the 
fearful strain pulling on the judicial 
minds. He talked on and on. Then 
came the outburst. The minute hand 
reached 12. The chief justice arose with 


an activity not congruous with judicial 
dignity. As he started for the door in 
the rear of the court room, there floated 
back the succinct sentence: “Court’s ad- 
journed.”- The remaining justices quick- 
ly followed the leader. The attorney 
stood solitary and alone in the midst of 
a vacant hall. He walked slowly out the 
front door, saying unprintable things to 
himself. 

Outside was a crowd of lawyers, 
laughing at the little tragedy that they 
had just witnessed. 

“What’s the matter, old man, did they 
cut you off?” asked one. 

“Yes,” answered the disgusted plead- 
er, “by Hades! they cut me off right in 
the middle of the word ‘it!’” 


A Cry for Justice. An _ interesting 
and unusual revival of an ancient Nor- 
man custom occurred at Guernsey, 
England, in April of last year, when Mr. 
Daniel Sebire Jurat, justicier elect of 
Alderney, whose election the royal court 
annulled because he had been sentenced 
to a term of imprisonment some years 
ago, raised a Clameur de Haro, or a “cry 
for justice,” against a fresh election by 
kneeling bareheaded at the entrance of 
the courthouse, and exclaiming, “Haro! 
Haro! Haro! a Vaide, mon prince, on me 
fait tort!’ (Help me, my prince! 
They do me wrong!) 

The Clameur de Haro, an ancient Nor- 
man custom, still survives in the Chan- 
nel islands. The appellant must, on his 
knees and before witnesses, raise the cry 
that acts as an injunction until the al- 
leged tort or trespass has been passed on 
by the court. If the trespasser contin- 
ued, he is liable to arrest and punishment. 

The derivation usually ascribed to the 
form of the plea is curious. “Haro” 
is said to be an abbreviation of “Ha! 
Rollo,” a direct appeal to Rollo, the first 
duke of Normandy, and the cry is thus 
traced back to the days when there were 
no courts, and justice was personally 
meted out by princes. It is, however, 
more probable that “haro” is simply an 
exclamation to attract attention. 

A similar custom, applicable only in 
criminal cases, was the Saxon “Clamor 
Violentie,’ which existed at the time of 
the Norman invasion. 





New Books and Periodicals 


In science read by preference the newest works; 
in literature, the oldest.—Bulwer-Lytton. 


“The Influence of War on Contracts and 
Other Liabilities.” By Manfred Nathan, M. A., 
LL.D. (W. E. Hortor & Co., Lt’d., Johannes- 
burg, Union of South Africa.) $2.50. 

This work deals with subjects relating to 
contracts as affected by war, and with enemy 
trading in its legal aspects. The book is de- 
signed to be a useful guide to British com- 
mercial men, companies, lawyers, and busi- 
ness people generally. It contains the Union 
Statutes specially passed in connection with 
the war, including the Trading with the 
Enemy Act, 1916. 

The Right Hon. Sir Samuel Evans, Presi- 
dent of the Admiralty Division (England), 
says of this work that the author has “ren- 
dered useful service in bringing together in 
a clear and succinct form the various legal 
principles, and a list of cases, sufficient in 
number to illustrate the legal rules, without 
making the book cumbersome.” 

Over 160 decisions of the courts, beth Eng- 
lish and American, are referred to, and many 
of them are treated in detail. 

The numerous problems arising out of a 
state of war justify this brief summary of 
the law on the subject. 


“English Translation of the Imperial Ger- 
man Code.” By Captain R. H. Gage and A. 
J. Waters, B. A. (W. E. Hortor & Co., Ltd., 
Johannesburg, Union of South Africa.) $3.75. 

This translation of the Imperial German 
Criminal Code was made by two officials of 
the Protectorate of Southwest Africa, which 
is administering the conquered territory lately 
known as German Southwest Africa. It was 
prepared in the hope of assisting the military 
officials charged with enforcing the Criminal 
Law in the Protectorate. 

This volume is believed to be the only 
English translation of the Code. It is be- 


lieved that it will be of interest and value 
to government legal advisers, and to practis- 
ing attorneys, and find a place on the shelves 
of our law libraries. 

Accuracy of meaning and brevity have been 
the two principal objects before the transla- 
tors in their work of rendering the German 
text into English. 


with Introduction 
(Elkin Math- 


“‘Nelson’s Last Diary,” 
and Notes by Gilbert Hudson. 
ews, 4 a, Cork St., London, W.) 


This little volume contains a copy of the 
private journal or diary kept by Nelson from 
the time of his leaving Merton until the 
morning of Trafalgar. The codicil which 
occupies its final pages was proved and later 
transferred to the Probate Registry at Somer- 
set House, where it and the other testamen- 
tary documents, like the will of Shakespeare, 
are now preserved in a specially constructed 
case. 

The contents of this diary have not been 
printed previously, word for word. A con- 
siderable portion of the codicil appears in 
the article on “The Romance of Wills,” writ- 
ten by Mr. E. Vine Hall, and published in the 
August, 1914, number of Cas—E anp CoMMENT. 


The transcriber’s notes contain matter of 
historical and general interest. He has in- 
cluded in his book certain letters mentioned 
in the diary as written to Lady Hamilton. 


The original diary, we are told, “now ap- 
pears only a little more soiled and worn than 
when it lay in Nelson’s escritoire, unhurt 
amid the perilous tumult of Trafalgar. The 
time-mellowed pages have a peculiar odor of 
a much more agreeable pungency than the 
usual mustiness of ancient records, and more 
than faintly suggestive of spicy exhalations 
from tar and hemp and timber.” 
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Recent Articles of Interest to Lawyers 


“The Law of Titles to Indian Lands.” 
By J. E. Bennett. (Harlow Publishing Co., 
Oktsioan City, Okla.) 50. 

This volume will be of great assistance to 
the lawyer dealing with questions involving 
the construction of acts and treaties which 
are the source of title to the lands of the 
Five Civilized Tribes. The material gathered 
in the work was originally prepared by the 
author for use in his own practice. He has 
arranged under appropriate chapter headings 
the various opinions of the state and United 
States courts, dealing with the subject, to- 
gether with the legislation construed in the 
cases. 

The author has. refrained from advancing 


Recent Articles of 


Abstracts. 

“What Constitutes a Marketable Abstract 
of Title."—10 The Lawyer and Banker, 261. 
Aliens. 

“Status of Resident Aliens.”—10 The Law- 
yer and Banker, 220. 

Army and Navy. 

“Civil and Criminal Accountability of Mem- 
bers of the Army and Navy.”—24 Case and 
Comment, 297. 

“Military Orders as a Defense in Civil 
Court.,-—8 Journal of Criminal Law and 
Criminology, 190. 

Attorneys. 

“Efficiency in Law Office Organization.”— 
28 American Legal News, 5 

“How a Young Lawyer Can Attain Suc- 
cess.”—28 American Legal News, 19. 

“Patriotic Duties of the Bar.”—24 Case and 
Comment, 277 

“The Country Law Shop and Its Occu- 
pant.”—24 Case and Comment, 304. 

“The Lawyer and the Public.”—28 Ameri- 
can Legal News, 11. 

Banks. 

“Deposit of Trust Funds.”—34 The Bank- 
ing Law Journal, 511. 

“Exercise of Trust Company Powers by Na- 
tional Banks.”—34 The Banking Law Jour- 
nal, 437. 

“Modern Banking and Trust Company 
Methods.”— 32 The Banking Law Journal, 
553; 34 The Banking Law Journal, 431. 

“Rights and Liabilities of Bank in Accept- 
ing or Paying Check When There are No 
1 in Bank.”—85 Central Law Journal, 


“The Law of Banking.”—32 The Banking 
Law Journal, 524. 
Censorship. 

c— Censorship.”—85 Central Law Jour- 
na 
Commerce. 

“How to Amend the Commerce Law.”—10 
The Lawyer and Banker, 230. 
Constitutional Law. 

“Drifting from the Constitution [Power 
“me Courts].”—10 The Lawyer and Banker, 
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his personal opinion on the questions consid- 
ered, preferring, as he states, “to voice the 
holdings of the courts in their own language.” 

The author finds that the cases “disclose a 
surprisingly consistent line of construction; 
apparent inconsistencies in many instances 
being obv iated | by an examination of the 
particular case.” The chapters deal with ques- 
tions of Allotment; Restrictions on Aliena- 
tion; Oil and Gas Leases; Descent, Distribu- 
tion, and Devise of Indian Lands; Dower, 
Curtesy; and Highways, Railways, and Pipe 
Lines over Allotted Land, etc. 

There is a table of cases and a good index 
not only to the text, but to treaties and acts. 


Interest to Lawyers 


“The Right of the United States to Admit 
the Philippine Islands into the Union as a 
State, to Cede to a Foreign Power, or to De- 
clare Independent.”—51 American Law Re- 
view, 543. 

Courts. 

“Personal Equation in Judicial Procedure.” 
—24 Case and Comment, 261. 

Credit. 

“Why the Credit System? Its Develop- 
ment.”—28 American Legal News, 17. 
Criminal Law. 

“Duress as a Defense in Criminal Cases.” 
—21 Dickinson Law Review, 257. 

Devereux. 

“Robert Devereux, Second Earl of Essex.” 
—51 American Law Review, 507. 

Drugs and Druggists. 

“The Relation of Legislative Acts to the 
Problem of Drug Addiction.”—8 Journal of 
Criminal Law and Criminology, 211. 

Duress. 

“Duress as a Defense in Criminal Cases.”— 
21 Dickinson Law Review, 257. 

Election. 

“The Direct Primary in New York State.” 
a The American Political Science Review, 
494 
Evidence. 

“A Study in the Psychology of Testimony.” 
—8 Journal of Criminal Law and Criminol- 
ogy, 222. 

“Privileged Communications of Physicians.” 
—28 American Legal News, 19. 

“Should the Exclusory Rules of Evidence 
Be Made More Liberal Towards the Admissi- 
a of Hearsay?”—85 Central Law Journal, 
Farm Loans. 

“Activities of the Federal Farm Loan 
Board.”—10 The Lawyer and Banker, 247. 

“Federal Farm Bank Regulations.”—10 The 
Lawyer and Banker, 250. 

Fiction. 
a First Case.”—24 Case and Comment, 


Governors. 
“The Veto Power of the State Governor.” 


oo The American Political Science Review, 
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Harlan. 

“The Dissenting Opinions of Justice Har- 
lan.”—51 American Law Review, 481. 

Home Rule. 

“Opposition to Home Rule.”—11 The Amer- 
ican Political Science Review, 448. 

Husband and Wife. 

“Right of Husband to Chastise Wife.”—3 
Virginia Law Register (N. S.) 241. 
Incompetent Persons. 

“On the Use of the Term ‘Feeble-Minded.’” 
—8 Journal of Criminal Law and Criminol- 
ogy, 216. 

Intoxicating Liquors. 

“The Webb-Kenyon Law and Beyond.”’—3 
Iowa Law Bulletin, 145. 

Labor. 

“The Regulation of Labor.”—24 Case and 
Comment, 301. 


Law and Jurisprudence. 

“Humanizing the Law.”—51 American Law 
Review, 559. 

“Respect for Law Fundamental in a Democ- 
racy.”—85 Central Law Journal, 78. 

“The Law of Legal Strategy.”—24 Case and 
Comment, 309. 

Legal Clinics. 

“Joseph H. Choate and Right Training for 
the Bar.”—24 Case and Comment, 264. 

Libel and Slander. 

“Contributions of Mr. Justice Gaynor to 
the Law of Libel and Slander.”—12 Bench and 
Bar (N. S.) 102. 

Martial Law. 

“The Need, the Propriety, and Basis of 
Martial Law, with a Review of the Authori- 
ties."—8 Journal of Criminal Law and Crim- 
inology, 167. 

Officers. 

“The Merit System and the Higher Of- 
ficers.".—11 The American Political Science 
Review, 461, 


Case and Comment 


Press. 

a Censorship.”—85 Central Law Jour- 
nal, 60. 

Public Service Corporation. 

“Reasonableness and Legal Right of the 
Minimum Charge in Public Utility Services.” 
—85 Central Law Journal, 95. 

Receivers. 

“A Poor Man’s Receivership.”—85 Central 
Law Review, 99. 

Records. 

“The Torrens Law in Ohio.”—10 The Law- 
yer and Banker, 242. 

Salic Law. 

“The Salic Law.”—24 Case and Comment, 
306. 

Spain. 

“Spain and the War.”—11 The American 
Political Science Review, 421. 

Spies. 

“Summary of Dealing with Spies.”—51 
American Law Review, 587. 

States. 

“Right of States to Pass Local Laws in 
Conflict with Treaties with Foreign Powers.” 
—24 Case and Comment, 290. 

Treaties. 

“Right of States to Pass Local Laws in 
Conflict with Treaties with Foreign Powers.” 
—24 Case and Comment, 290. 

Uniform Legislation. 

“Uniform State Laws in Michigan.”—85 
Central Law Journal, 40. 

ar. 

“Summary of Dealing with Spies.”—51 
American Law Review, 587. 

“War Powers of the President.”—24 Case 
and Comment, 279. 

Webb-Kenyon Act. 

“The Webb-Kenyon Law and Beyond.”—3 
Iowa Law Bulletin, 145. 

Workmen's Compensation. 

“British Workmen’s Compensation Law.”— 
85 Central Law Journal, 81. 
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Our Constitutional System 
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It may be that all things human are ephemeral; it may be that this gov- 
ernment, which we love so well and in whose future we believe so deeply, 
will be found at the dawn of some day to have disappeared. And yet | feel 
justified in believing that, as the principles of justice are eternal, the gov- 
= ernment which is founded upon them will last forever. Not as she stands 
to-day,—I know that nothing in nature can remain inert,—but | believe 
she will live to the end of time, forever progressive, ever freer, ever greater, 
ever stronger, ever more durable. I believe that with each successive force 
which is liberated from nature; with each new development of science; with 
each new element that may enter into the daily lives of men, creating vast 
additions to our wealth, annihilating space and multiplying the fields of 
industry,—our constitutional system will be found elastic enough to include 
them, strong enough to regulate them; and that our American democracy 
will continue to maintain institutions which will stimulate patriotism, strength- 
en virtue, and illuminate the world with the light of freedom, revealing liberty 
hand in hand with order and prosperity.x—Hon. William Bourke Cockran. 
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A Record of Bench and Bar 


The Annual Meeting of the American 


Bar Association 
Conference of Bar Association Delegates 


In many respects the most important 
event at the annual meeting of the Amer- 
ican Bar Association held at Saratoga 
Springs, New York, from September 3 
to September 7, was the conference of 
delegates representing the various state 
and local bar associations of the United 
States. 

The three sessions of the conference, 
which immediately preceded the conven- 
tion of the main body, drew a large at- 
tendance from delegates representing 
associations of the bar in thirty-seven dif- 
ferent states. The meetings were re- 
markable in that they produced free, 
informal, and spirited discussion of sub- 
jects of vital importance to the bar, and 
resulted in an earnest determination to 
see that the respective bar associations 
should actually do things looking to the 
betterment of the administration of jus- 
tice in America. 

This was the second conference of the 
sort which has been held, and the future 
is guaranteed by the fact that it was 
unanimously voted to make the confer- 
ence a permanent organization, meeting 
annually with the American Bar As- 


sociation, with its own corps of officers. 
Honorable Elihu Root was elected per- 
manent chairman, Moorfield Storey, 
vice chairman, and Julius Henry Cohen, 
of 111 Broadway, New York city, sec- 
retary. Bar associations desirous of se- 
curing further information or of keep- 
ing in touch with the development of the 
proposed plans should correspond with 
the secretary. 

The significance of this conference is 
that it can supplement the American Bar 
Association in two very important re- 
spects. First, It is a body small enough 
to make possible deliberation, discussion, 
interchange of information, and adoption 
of positive proposals. It is essentially 
a representative assembly, sufficiently 
wieldy to permit of legislative work. 
Second, It has great possibilities along 
administrative and executive _ lines. 
After discussion and the adoption of 
concrete proposals, it can, through its 
secretary, and through the representa- 
tives who will carry the information and 
the plan back to their constituent associa- 
tions, actually set the wheels in motion. 
While its action must be through the 
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local bar associations, it can supply much 
of the initiative, the impulse, the initial 
drive, which is calculated to produce re- 
sults. 

These propositions are concretely il- 
lustrated by what transpired at the con- 
ference. Mr. Root opened the session 
with a remarkable speech, in which he 
made clear the basic causes which have 
forced America into the war, in which 
he emphasized the fact that the rights 
of individual freedom and liberty for 
which democracy stands could most easi- 
ly be grasped and understood by mem- 
bers of the bar, and that therefore it was 
the solemn duty of the bar to make these 
issues clear to the American people. 

Legal aid was the first topic discussed. 
Carl L. Schurz, vice president of the 
New York Legal Aid Society, in the ab- 
sence of Honorable Charles E. Hughes, 
president of that society, opened the dis- 
cussion with a statement of what legal 
aid is and what it does. Reginald H. 


Smith, counsel for the Boston Legal Aid 
Society, stated that no group of attorneys 
had a greater opportunity to perform 
the mission of making the war issues 
clear to the public than the 175 attorneys 


in legal aid service, and that in no field 
was it more essential that the message 
should be given; for it is a prevalent be- 
lief among hundreds of thousands of 
persons that America does not stand 
for freedom and equality. This atti- 
tude results from the fact that such 
persons had been denied justice even 
of the simplest sort. Such denial of 
justice results from defective court 
organization, a high tariff of costs, 
and the inability of such persons to pay 
the expense of retaining counsel. Mr. 
Smith stated that in connection with his 
study of the position of the poor before 
the law for the Carnegie Foundation, he 
had ascertained that the legal aid so- 
cieties of the country had already been 
called upon to represent over 1,300,000 
persons, that they had collected in cash 
over $3,000,000 for their clients, and that 
the work had been done at an expense of 
over $1,000,000. 

He argued that it was the collective 
responsibility of the bar to support this 
work in every way, by providing leader- 
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ship to the organizations, by encourage- 
ment and moral support, and by direct 
financial assistance. He charged that the 
bar, as a whole, had been entirely remiss 
in its obligation, that the proportion of 
the bar which assisted in legal aid work 
was discreditably small,—in Boston only 
9 per cent, in Buffalo 7 per cent, in Phila- 
delphia 3 per cent, in New York 4 per 
cent, and in Chicago 2 per cent. 

Richard W. Hale, a director of the 
Boston Legal Aid Society, made clear 
the great opportunity which these socie- 
ties offered for work in the field of pre- 
ventive law; that the vast number of 
cases coming to such organizations make 
possible diagnosis, similar to the pre- 
ventive work which in medicine is made 
possible by the great hospitals,—the as- 
certainment of the cause of the legal dif- 
ficulty and then the search for the anti- 
dote or legal cure. He illustrated by the 
success had in Massachusetts in prevent- 
ing nonpayment of wages and in stopping 
loan shark extortion. 

The discussion then became general, 
and after questions and answers and de- 
liberation it was unanimously resolved, 
on motion of Charles A. Boston, of New 
York, that the bar associations every- 
where should assist in legal aid work to 
their maximum ability. 

The second topic, of “Anachronisms in 
the Law,” was opened by Roscoe Pound, 
dean of the Harvard Law School, who, 
though speaking informally, gave a mas- 
terly presentation characterized by his 
usual scholarly breadth of vision. He 
emphasized that we need not worry about 
historical or analytical anachronisms, that 
the problem to-day was to root out the 
functional anachronisms which, in their 
actual operation, impede or even prohibit 
the doing of justice. He argued for bet- 
ter court organization through centrali- 
zation and unification, for better proce- 
dure by conferring on the courts wide 
rule-making power,—precisely the cam- 
paign advocated so intelligently by the 
American Judicature Society. These 
steps, the dean explained, would take 
care of the machinery of justice. For 
the substantive law, to make that re- 
sponsive to our needs, and to supply the 
legislatures with proper material on 
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which to act, we need a true department 
or bureau of justice. 

This last proposal is novel, but abso- 
lutely sound. To-day legislatures amend 
our substantive law either with no ade- 
quate basic material or with such infor- 
mation as a bar association here and 
there may have secured. ‘he proposal 
means scientific legislation. It means 
doing for all law what the legal aid so- 
cieties have done in limited fields of the 
law, such as the usury and wage assign- 
ment laws. 

These proposals were discussed and a 
resolution adopted that the bar associa- 
tions should, through proper committees, 
address themselves to these problems, 
not with a view merely to talking about 
them, but to undertaking their accom- 
plishment. 

The afternoon session was devoted to 
the general subject of raising the stand- 
ard of the bar. The most valuable in- 
formation was the remarkable work done 
in New York by committees on “char- 
acter and fitness for admission,” on “un- 
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lawful practice of the law,” on “profes- 
sional ethics” (the now famous question 
and answer committee), and on griev- 
ances. The efficiency of the last commit- 
tee, with its staff of paid investigators, 
sets the standard for the country. If the 
conference did no other thing than to 
spread this information, to plant a seed 
of discontent in the too many associa- 
tions which are either moribund or static, 
its existence would have been justified. 

Henry R. Rathbone, of Chicago, in- 
troduced a resolution calling for a series 
of specific war activities in behalf of the 
government and of lawyers leaving their 
practice to enter service by every asso- 
ciation. This was adopted by acclaim, 
submitted to the American Bar Associa- 
tion, adopted by its executive commit- 
tee, and unanimously passed by the 
members at the first meeting of the asso- 
ciation. 

The evening session was devoted to 
the business organization which has al- 
ready been described. 


Addresses at the Convention 


In welcoming the delegates at the 
opening of the convention ex-Senator 
Edgar T. Brackett of Saratoga Springs 
said that the lawyer would have his rdle 
to play after the war was over in mak- 
ing the world safe for democracy. 

“There has,” said Mr. Brackett, “lat- 
terly been powerfully borne in upon me 
the sense of the uselessness of the pro- 
fession generally—referring now, of 
course, to those outside the fighting age 
—in time of war. The other learned 
professions all outdo our own in direct, 
immediate value to a nation in arms. 
The engineer, the surgeon, the physician, 
the divine—it is given to all these to 
render service of practical value. But 
to those of the greatest profession of 
all, save only the few to whom the study 
of international law is their line of work, 
must come the realization that valuable 
immediate active service is denied. 

“And yet it must be recognized by us 
all that when victory and honorable 
peace shall come, the myriad post bellum 
questions that will spring up must largely 
be treated by lawyers.” 


President Sutherland's Address. 


Overregulation by the government ot 
business and individuals was condemned 
by ex-United States Senator George 
Sutherland of Utah in his address as 
president of the association. 

“Under our form of government the 
will of the people is supreme,” he said. 

“We seem to have become intoxicated 
with plentitude of our power, or fearful 
that it will disappear if we do not con- 
stantly use it, and, inasmuch as our will 
can be exercised authoritatively only 
through some form of law, whenever we 
become dissatisfied with anything, we 
enact a statute on the subject. 

“If, therefore, I were asked to name 
the characteristic which more than any 
other distinguishes our present-day po- 
litical institutions, I am not sure that I 
should not answer, ‘the passion for mak- 
ing laws.’ There are forty-eight small 
or moderate-sized legislative bodies in 
the United States engaged a good deal 
of the time, and one very large national 
legislature working overtime, at this 
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amiable occupation, their combined out- 
put being not far from 15,000 statutes 
each year. The prevailing obsession 
seems to be that statutes, like the crops, 
enrich the country in proportion to their 
volume. Unfortunately for this notion, 
however, the average legislator does not 
always know what he is 
sowing, and the harvest 
which frequently results is 
made up of strange and un- 
expected plants whose ap- 
pearance is as .astonishing 
to the legislator as it is dis- 
concerting to his constitu- 
ents. 

“Criticizing the growing 
extension of arbitrary regu- 
latory powers to commis- 
sions, Mr. Suther- 
land earned pro- 
longed applause 
when he said, 
‘not only are the 
business activities 
of the country be- 
ing investigated, 
supervised, direct- 
ed, and controlled 
in such a multi- 
tude of ways that 7S 
the banker, the y” 
merchant, and the 
men of industry 
generally are afloat 
upon a sea of un- ! 
certainty, where, if 
they succeed in avoiding the mines of 
dubious statutes by which they are sur- 
rounded, they are in danger of being 
blown up by an administrative torpedo 
launched from one of the numerous sub- 
marine commissions by which the busi- 
ness waters are everywhere infested ; but 
the government is invading, and is 
threatening to more seriously invade, the 
market place itself,not as a regulator, but 
as a participant and competitor. Weseem 
to be approaching more and more 
nearly the point where the old philos- 
ophy that whatever can be done by the 
individual should not be done by the 
government even though it may be well 
done is to be abandoned for the new 
and dangerous doctrine that whatever 
can be done by the government, even 
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though it may be badly done, should not 
be permitted to the individual.’ ” 


Senator Hardwick Criticizes Child 
Labor Law. 


Senator Hardwick’s address delivered 
on the evening of September 4, consisted 
of an argument against the 
Child Labor Law, in which 
he saw a danger to the life 
of the Republic. 

“In. August, 1916,” he 
said, “the most dangerous 
assault upon the autonomy 
of the states, upon the in- 
tegrity of local self-govern- 
ment, that the entire history 
of our country records, was 
made by the Congress of the 
United States 
when it passed the 
the recent so- 
called Child Labor 
Law.” 

Further on in 
his speech he 
said: “If it be 
within the power 
of Congress to 
pass the child 
labor legislation, 
why is it not with- 
in its power to’ 
legislate so as to 
deny the privileges 
of interstate com- 
merce to legitimate 
and wholesale commodities because they 
were produced by the labor of women? 
Or because produced by union labor or 
nonunion labor ?” 

The Senator believes that “unless this 
trend be speedily checked we may not 
hope to see the glorious government 
founded by our fathers survive.” 


Bakhmeteff's Faith in Russia. 


Boris A. Bakhmeteff, the Russian Am- 
bassador, expressed an unshakable faith 
in the success of the Russian democracy. 
He said the lesson of the wisdom of ma- 
jority rule, the lesson of the United 
States to the world, would be easily 
learned by the Russian people. 

“It is a characteristic feature of the 
Slav, and especially the Russian, this 
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inborn conscience of the law of major- 
ity,” he said. “Naturally individualistic 
in his thought, free in his conscience, 
with a tendency to sectarianism in relig- 
ion, the Russian is naturally collectivistic 
in his practical activity, in the habit of 
his life. And that spirit the Russian 
has not only exerted 
throughout history, begin- 
ning from the trade cities 
of Novgorod and Pskoff, 
those free self-ruling com- 
munities of the North which 
as early as the tenth cen- 
tury administered trade with 
the Mediterranean and the 
Levant. That spirit is ex- 
emplified in everyday life, 
in the self-imposed rule of 
religious sects, in 

the innumerable 
committees of the 

student and the in- 
tellectual. 

“The supremacy 
of self-rule, the 
unrestricted com- 
pliance with the 
direction of a self- 
imposed principal 
chief, such are the 
outstanding _fea- 
tures of the psy- 
chology of these 
institutions. In 
‘this one one finds as well the explana- 
tion of the reserve and the modera- 
tion so characteristic of the Russian 
‘mob,’ the very fact of the gathering of 
which imposes automatically a certain 
conscience of necessity for self-restraint 
and collective united action. 

“It is in this spirit, characteristic of 
the race and, furthermore, developed 
and exercised in all kinds of institutions 
of embryonic self-government, that lies 
the possibility of establishing a firm and 
self-depending democracy within a peo- 
ple which for centuries have been 
bound to slavery and withheld by per- 
nicious and ill-minded rule from cul- 
ture and literacy, the development of 
which was inconsistent with sustaining 
the autocracy of Czarism.” 


BORIS A. BAKHMETEFF. 
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Former Justice Hughes Speaks. 


The experience of Former Justice 
Charles E. Hughes on the bench of the 
court which gives interpretation to the 
Constitution gave a touch of authority 
to his address on the “War” Powers 

Under the Constitution.” 

He said in part: “Upon 

every citizen lies the duty of 

aiding in the common de- 

fense. In exercising its 
constitutional power to 

raise armies the Congress 

may enforce this duty. The 

Congress may call anyone 

to service who is able to 

serve. The question who 

may be called, or in what 

order, is simply one 
for the judgment 
of the national leg- 
islature. The pow- 
er vested in Con- 
gress is not to raise 
armies simply by 
calling for. volun- 
teers, but to raise 
armies by what- 
ever method Con- 
gress deems best, 
and hence must be 
deemed to embrace 
conscription. To 
the framers of the 
Constitution the draft was a familiar 
mode of raising armies, as it had been 
resorted to by the colonies to fill up their 
quotas in the Revolutionary War. . 
“The constitutional authority 
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thus 
vested in Congress is not limited by any 
qualification arising from religious be- 


liefs or conscientious objections. These 
are matters not affecting power, but 
policy. 

“The organization and service of an 
army raised by Congress are not subject 
to the limitations governing its control of 
the Militia. The power to use an army 
is coextensive with the power to make 
war ; and the army may be used wherever 
the war is carried on, here or elsewhere. 

“The power to wage war is the power 
to wage war successfully. The framers 
of the Constitution were under no illu- 
sions as to war. They had emerged from 






































a long struggle, which had taught them 
the weakness of a mere confederation, 
and they had no hope that they could 
hold what they had won save as they 
established a Union which could fight 
with the strength of one people under 
one government intrusted with the com- 
mon defense. In equipping 
the national government 
with the needed authority in 
war they tolerated no limi- 
tations inconsistent with 
that object, as they realized 
that the very existence of 
the nation might be at stake 
and that every resource of. 
the people must be at com- 
mand. 

“The power of the na- 
tional government 
to carry on war 
is explicit and su- 
preme, and the au- 
thority thus re- 
sides in Congress 
to make all laws 
which are needed 
for that purpose; 
that is, to Con- 
gress in the event 
of war is confided 
the the power to 


enact whatever Maas 
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cused, nor is he shown any document or 
informed of any fact against the client. 

Excessive fines and sentences of death 
and imprisonment were imposed on Bel- 
gian men, women, and children who were 
unwarrantably accused of treason and 
lesser crimes, M. de Leval declared. 
M. de Leval paid tribute to 
America’s aid to his country, 
and especially to Brand 
Whitlock, former minister 
to Belgium, whose name he 
said, “will go down in his- 
tory,” adding: “I know that 
in no other country of the 
world, so much as in Amer- 
ica, in this country of free- 
dom and justice, do the 
sufferings of the Belgians 
arouse sympathy. 
You have saved 
Belgium from star- 
vation, and till the 
end of all time 
there will be in 
each village of Bel- 
gium a memorial 
put up to remind 
future generations 
that if the Belgian 
race has not died 
out, honor for its 
preservation is due 
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cute the war with M==ueseece 
vigor and success, 

and this power is to be exercised with- 
out impairment of the authority com- 
mitted to the President as Commander- 
in-Chief to direct military operations.” 


Administration of Law in Belgium. 


Maitre Gaston de Leval, Belgian bar- 
rister, spoke on “Prussian Law as Ap- 
plied in Belgium.” 

M. de Leval, who became internation- 
ally famous as the defender of Edith 
Cavell, the British nurse executed by 
the Germans, cited her case as an ex- 
ample of the inability of an accused per- 
son in Belgium to get justice from the 
Germans. Counsel as a rule, he said, is 
never allowed to see his arrested client 
until the moment he appears in court and 
not always allowed to speak to the ac- 


free and generous 

— America. M. de 

Leval paid a tri- 

bute also to Cardinal Mercier, who, he 

said, “stood in the country like a living 

flag of Belgium, like a religious king, and 

from all the world he received the hom- 

age due to his courage and genius.” 

The speaker said that one place which 

remained sacred from invasion was the 

church, to which “the arms of the 

German law did not dare extend the 
iron fist. 

“When the legitimate ruler of the 
country can no longer enforce his 
own enactments in his state and a for- 
eign army occupies it, circumstances 
arise where it is necessary to modify 
or even to suppress the existing legis- 
lation and replace it by a more adequate 
rule. The Hague Convention says re- 
garding this: 


Courtesy of Knickerbocker Press, Albany, N. Y. 


SNAP SHOTS,OF THE CONVENTION 


Upper group (Left to right) Hon. Hampton,L. Carson, of Philadelphia; Hon. Henry St. George 
Tucker, of Virginia, and Hon. Alton B. Parker, of New York. 
Lower group (Left to right) Hon. George W. Wickersham, of New York; Moorfield Storey, 


of‘Boston. 
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“Article XLIII. The authority of 
legal power having passed de facto into 
the hands of the occupant, the latter shall 
take all steps in his power to re-establish 
and insure, as far as possible, public 
order and safety, while respecting, unless 
absolutely prevented, the laws in force 
in the country.” All this 
reads very well in books, but 
when tested by the facts in 
Belgium, the Hague Con- 
vention, at any rate in this 
matter, proved almost value- 
less. It is very well to say 
that the occupant shall not 
modify the existing law of 
the occupied territory except 
in case of absolute necessity. 

But, as I have already asked, 

What is absolute 
necessity? Who is 
to decide? Who is 
to be the judge of 
this most perplex- 
ing issue? Should 
the case be decid- 
ed, like an ordinary 
case, between the 
government and 
the citizens, by the 
courts of the coun- 
try? Or should 
the military au- 
thority submit to 
no judge at all, and 
simply say, “It is 
quite enough if I 
say that there is such a_ necessity?” 

During the early days of the war, M. 
de Leval declared, apparently there was 
no rule. “There was,” he said, “just 
the fancy—and most often a cruel fancy 
—of the German soldier that ruled.” 


Tribute to Joseph H. Choate. 


Francis Lynde Stetson of New York 
read a memorial to the late Joseph 
Hodges Choate, once president of the 
association. He said in part: 

“The particular qualities to which he 
owed his pre-eminent professional suc- 
cess included a wonderful capacity for 
prolonged and intense study and labor; 
ability to maintain close and critical at- 
tention to every event or incident in the 
court room, whether at the counsel table 
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or in the jury box, or on the bench; an 
ever-surprising readiness to observe and 
instantly to conform to any revelation 
on the part of court, counsel, jury, or 
witness; comprehension of humanity, 
and captivating wit. In 1898, however, 
he received and accepted the call of 
President McKinley to go as 
Ambassador of the United 
States to Great Britain, and 
there ‘to promote the wel- 
fare of both countries by 
cultivating the most friend- 
ly relations between them.’ 
How wonderfully he ac- 
complished his mission is 
indicated in the volume of 
addresses in England pub- 
lished under the title, ‘Abra- 
ham Lincoln and 
Other Addresses.’ 
He came back to 
America to serve 
the public for 
twelve years more. 
There was no 
worthy cause to 
which he was not 
quick to respond. 
Once he said, ‘I 
cannot understand 
why a man should 
decline to give to 
one charity because 
already he _ has 
given to another. 
The first is an 
added reason for the second gift.’ 
Special reference must be made to his 
profound and generous interest in be- 
half of Instruction to the Blind, and in 
support of the Legal Aid Society. 

“The world struggle dominated him as 
powerfully as the passion of early youth 
for freedom. He was zealous for jus- 
tice and for the good of his country and 
of the world. He was the head and 
heart of much more than our bar. 

“His ending was an apotheosis. The 
mayor of New York hailed him as our 
first citizen at the reception of the Brit- 
ish Commission in the city hall. At 
that glorious service at the cathedral on 
the morning of Sunday, May 13th, full 
of honors, crowned with love, carrying 
dignity and reverence in his presence, he 
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Hon. Robert R. Prentis, 
ee | of Virginia; 


Hon. Charles S. Lobingier, 
of Shanghai, China. 


To the right : 


Hon. Simeon E. Baldwin, 


of Connecticut. 
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GEORGE WHITELOCK 


Secretary of the American Bar Association 


was in his beautiful old age uttering a 
nunc dimittis without precedent since the 
days of the ancient Simeon.” 


The Root Resolution. 


The following resolution offered by 
Honorable Elihu Root was enthusiasti- 
cally adopted. As Mr. Root finished 
reading each paragraph the audience 
cheered. 

The resolution is as follows: 


The American Bar Association de- 
clares its absolute and unqualified loyalty 
to the government of the United States. 

We are convinced that the future 
freedom and security of our country de- 
pend upon the defeat of the German 
military power in the present war. 

We urge the most vigorous possible 
prosecution of the war with all the 
strength of men and materials and 
money, which the country can supply. 

We stand for the speedy despatch of 
the American Army, however rdised, 
to the battle front in Europe, where the 
armed enemies of our country can be 
found and fought, and where our own 
territory can be best defended. 

We condemn all attempts in Congress 


FREDERICK E. WADHAMS 


Treasurer of the American Bar Association 


and out of it to hinder and embarrass the 
government of the United States in car- 
rying on the war with vigor and effective- 
ness. 

Under whatever cover of pacificism or 
technicality such attempts are made, we 
deem them to be in spirit pro-German 
and in effect giving aid and comfort to 
the enemy. 

We declare the foregoing to be over- 
whelmingly the sentiment of the Ameri- 


can Bar. 
Judicial Recall 


The Committee to Oppose Judicial Re- 
call reported that the agitation for ju- 
dicial recall was on the decline. 

“Back of every attempt to weaken or 
eliminate the judicial functions,” the re- 
port said, “the Socialist agitator is al- 
ways found most active.” 

The report reviewed campaigns of op- 
position by the committee to judicial re- 
call measures, wherever found. 


Remedial Procedure. 


The report of the Committee to sug- 
gest remedies and propose laws relating 
to procedure was adopted. It has caused 
to be introduced in Congress a bill to 
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amend section 269, Judicial Code, to read 
as follows; 

“Sec. 269. All of the said courts shall 
have power to grant new trials, in cases 
where there has been a trial by jury, for 
reasons for which new trials have usually 
been granted in the courts of law. On 
the hearing of any appeal, certiorari, writ 
of error, or motion for a new trial, in 
’ any case, civil or criminal, the court shall 
give judgment after an examination of 
the entire record before the court, with- 
out regard to technical errors or defects 
or to exceptions which do not affect the 
substantial rights of the parties.” 

It is hoped that this measure may be 
passed at the regular session. 


Officers for the Ensuing Year. 


The following officers were elected: 
President, Walter George Smith, Phila- 
delphia; secretary, George Whitelock, 
Baltimore ; treasurer, Frederick E. Wad- 
hams, Albany, New York. 

These members of the executive com- 
mittee were elected: Charles N. Potter, 
Cheyenne, Wyoming ; John Lowell, Bos- 
ton; Charles Blood Smith, Topeka, Kan- 
sas; Ashley Cockrill, Little Rock, Ar- 


Case and Comment 


kansas ; George T. Page, Peoria, Illinois ; 
T. A. Hammond, Atlanta, Georgia ; U. S. 
G. Cherry, Sioux Falls, South Dakota; 
and Charles*T. Terry, New York city. 


Insurance. 


The committee on insurance law re- 
ported a proposed “model insurance 
code,” which the committee prepared in 
collaboration with the Senate and House 
committees on the District of Columbia 
for the regulation of insurance in that 
District, but with a view to its ultimate 
adoption by the several states after its 
approval by the American Bar Associa- 
tion. 


Uniform State Laws. 


The committee on uniform state laws 
presented proposed uniform laws, the 
limited partnership act, and the act for 
the extradition of persons of unsound 
mind, which have been approved by the 
conference of commissioners on uniform 
state laws. The committee recommend- 
ed that the bills be urged on the legisla- 
tures of all the states for enactment into 
law. 





“E’en grim-visaged Law can smooth his wrinkled front and smile.” 


Sounded Suspicious. “Young man,” 
said the country counselor to the reporter 
of a southern paper, “you have done me 
irreparable harm.” 

“What have I done?” asked the be- 
wildered reporter. 

“I got in largely on a temperance plat- 
form, as you may recollect.” 

“Yes, sir.” 

“And you speak of me in this morn- 
ing’s paper as ‘drinking my coffee with 
gusto.’ It will take me more than a 
lifetime to get it out of the heads of my 
constituents that gusto isn’t some kind 
of alcoholic beverage.” 


Contempt of Court. “Your Honor,” 
informed the policeman as he pointed to 
the prisoner, “he refused to rise while 
the band played ‘The Star Spangled Ban- 
ner.’ ” 

“I did not recognize the tune,” ex- 
plained the culprit hastily. 

“Now, my dear man,” said the judge 
sympathetically, “let me whistle it for 
you, so that hereafter you may distin- 
guish it.” 

The judge whistled the melody and 
the prisoner listened intently. When his 
Honor had finished, the defendant ex- 
claimed generously : 

“Your Honor, if the band had played 
the tune as you whistled it, I would not 
be here to-day.” 

“Discharged!” interrupted the well 
pleased judge. 

“But the band would,” concluded the 
man in an undertone as he hastily re- 
tired from the court room.—The Chris- 
tian Herald. 


Alibi. “Were you acquainted with the 
murdered man?” asked the prosecuting 
attorney of a witness for the defense in 
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. a murder case. 


The willingness of the 
witness to say all that he could in behalf 
of the prisoner was apparent. 

“Yes, sah, I knowed him; he was the 
hones’es’ bes’.” 

“Never mind about his honesty. 
say that you knew him?” 

“Yes, sah, and I’se proud to say I 
nebber know’d sech a noble - 

“Answer my questions, please. What 
was the condition of his health? Was 
he in robust health ?” 

“No, sah, he was the feebles’ niggah 
I ebber seen. Dat is, sah, dat he was 
in sech po’ health, dat even if he ain’t 
been kilt when he was, he was boun’ ter 
die, anyhow, at least two days previous, 
sah !” 

And the witness stepped down with a 
well-satisfied air of a duty well per- 
formed.—New York Evening Post. 


You 


Influencing a Jury. “This lawyer is a 
wizard,” said a Philadelphia judge. “In 
one of his first cases he had to cross- 
examine a medical expert, as famous a 
physician as the country boasted. Of 
course, Beck wanted to belittle the big 
man as much as possible. He began his 
cross-examination like this: 

“ ‘Doctor,’ he said, ‘you tended Russell 
Sage, I believe ?’ 

“ “Yes, sir; I was called in consultation 
during Mr. Sage’s last illness.’ 

“Where is Russell Sage now?” 

“ “He is dead.’ 

“Did you tend Grover Cleveland, 
doctor ?” 

“ ‘Yes,’ 

“*Where is Cleveland now?’ 

“ Dead.’ 

“The doctor had spoken sharply, and 
the court room tittered, but Mr. Beck - 
calmly and quietly went on: 
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“*And old Commodore Vanderbilt—l 
believe you were summoned in his case ?” 

“ Ves.’ 

“*Where is the poor old commodore 
to-day ?” 

“ Dead!’ the doctor hissed. 

“*Did you, doctor, also attend George 
M. Pullman, Marshall Field, the elder 
Sothern, Philip D. Armour, Richard 
Mansfield, and Mark Twain?’ 

“*T did.’ 

“*And they are all . 

“ ‘Dead.’ 

“The lawyer nodded to the jury, 
shrugged his shoulders, smiled, and sat 
down. The medical expert’s testimony 
somehow didn’t seem so wonderful after 
that.”—Washington Star. 


Roughing It. A young lawyer down 
in Florida was running for a certain 
office, and, with the idea of getting their 
vote, undertook to cultivate the acquaint- 
ance of all the “crackers” (country peo- 
ple) for miles around. 

Stopping his horse one evening in 
front of a little shanty, he inquired of 
the old man lounging against the door if 
he might spend the night at his home. 
“Sure, partner,” said the old man, “stop 
and ’light.” The lawyer “ ’lighted” and 
followed him into his abode, which con- 
sisted of one room with a bear skin 
stretched out in one corner, the trophy 
of a hunt, and also the only bed of the 
hunter. A pumpkin served him for a 
pillow. In answer to the lawyer’s won- 
dering look as to where he was going to 
sleep, the “cracker” pointed to the bear 
skin, saying with great magnanimity, 
“Stranger, I tell ye what we'll do—ye 
take the punkin and the b’ar skin, and 
I’ll rough it!”’—Everybody’s Magazine. 


All in the Sign. A dear old lady who 
was shopping at a great bargain sale had 
the misfortune to be struck on the head 
by a piece of plaster falling from the 
ceiling. She was just beginning to talk 
about damages for the injury she had 
received when, with admirable presence 
of mind, the manager led her outside 
and, pointing to a large notice, said: 
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“Excuse me, madam, but if you will read 
that you will see we distinctly warned 
our customers of what to expect.” Look- 
ing up the old lady read: 


NOTICE 
THESE PREMISES ARE COMING 
DOWN! 


and took her departure, perfectly satis- 
fied that she had no legal remedy.—Pass- 
ing Show. 


A Witty Judge. In one of Max Beer- 
bohm’s most famous cartoons Mr. Jus- 
tice Darling is depicted in the act of 
passing the black cap to an usher, with, 
“Oh, and get some bells sewn on this 
cap, will you?” 

This is clever, but hardly fair, for it 
need scarcely be said that the famous 
judge would never so much as dream of 
jesting when pronouncing a capital sen- 
tence. But on most other occasions he 
can be witty enough. 

One of his most brilliant judicial sal- 
lies, and one which must evidently have 
been coined on the spur of the moment, 
was in relation to a case he was trying " 
where one of the witnesses was obvious- 
ly perjuring himself. The judge cau- 
tioned him, whereupon the witness burst 
forth: 

“My lord, you may believe me or be- 
lieve me not, but I have not stated a 
word that is false; I have been wedded 
to the truth since infancy!” 

“Indeed!” came the retort, quick as a 
lightning flash. ‘Wedded to the truth 
since infancy, eh? But,”—sweetly— 
“may I inquire how long you have been 
a widower ?”—Pearson’s Weekly. 


High Visibility. Mrs. Brown is a 
very large woman. Besides her great 
number of pounds, she is also possessed 
of unusual timidity about crossing 
streets where the traffic is heavy. One 
day she stopped a policeman in the mid- 
dle of the street. “Officer,” she asked, 
“could you see me across the street?” 
The officer turned and regarded her 
closely. “Madam,” he replied, “I could © 
see you for half a block !”—Judge. 








